
This is a digital copy of a book that was preserved for generations on library shelves before it was carefully scanned by Google as part of a project 
to make the world's books discoverable online. 

It has survived long enough for the copyright to expire and the book to enter the public domain. A public domain book is one that was never subject 
to copyright or whose legal copyright term has expired. Whether a book is in the public domain may vary country to country. Public domain books 
are our gateways to the past, representing a wealth of history, culture and knowledge that's often difficult to discover. 

Marks, notations and other marginalia present in the original volume will appear in this file - a reminder of this book's long journey from the 
publisher to a library and finally to you. 

Usage guidelines 

Google is proud to partner with libraries to digitize public domain materials and make them widely accessible. Public domain books belong to the 
public and we are merely their custodians. Nevertheless, this work is expensive, so in order to keep providing this resource, we have taken steps to 
prevent abuse by commercial parties, including placing technical restrictions on automated querying. 

We also ask that you: 

+ Make non-commercial use of the files We designed Google Book Search for use by individuals, and we request that you use these files for 
personal, non-commercial purposes. 

+ Refrain from automated querying Do not send automated queries of any sort to Google's system: If you are conducting research on machine 
translation, optical character recognition or other areas where access to a large amount of text is helpful, please contact us. We encourage the 
use of public domain materials for these purposes and may be able to help. 

+ Maintain attribution The Google "watermark" you see on each file is essential for informing people about this project and helping them find 
additional materials through Google Book Search. Please do not remove it. 

+ Keep it legal Whatever your use, remember that you are responsible for ensuring that what you are doing is legal. Do not assume that just 
because we believe a book is in the public domain for users in the United States, that the work is also in the public domain for users in other 
countries. Whether a book is still in copyright varies from country to country, and we can't offer guidance on whether any specific use of 
any specific book is allowed. Please do not assume that a book's appearance in Google Book Search means it can be used in any manner 
anywhere in the world. Copyright infringement liability can be quite severe. 

About Google Book Search 

Google's mission is to organize the world's information and to make it universally accessible and useful. Google Book Search helps readers 
discover the world's books while helping authors and publishers reach new audiences. You can search through the full text of this book on the web 



at |http : //books . google . com/ 



HARVARD LAW LIBRARY 



li Mil. 1111 mil mil iiii: 



3 2044 053 447 041 



j^Tonunontoealtf) of e^assactjuseus 

Depahtment of ImdustbiaIi Acciden I 



UULLETl 



IBIV^ 



^/ 



REPORT OF CASES 



WORKMEN'S Compensation Act 



o 



,^ Jin^ 1 ^^ r A T n : I ]i'\' 



.Tax, 1. \92 



4P\. 



HD 



/ 



*: / XV..-, 



Ci)e Commontaieaitt) of ^a0$act)U0ett0 

Department op Industrul Accedents 



BTJLLETII^f No. 22 
REPORT OF CASES 

UNDER THE 

WORKMEN'S Compensation Act 

DETERMINED ON APPEAL 

BY THE 

SuPEEME Judicial Gouet 



Jan. 1, 1921, to Dec. 31, 1921, inclusive 




BOSTON 

WRIGHT & POTTER PRINTING CO., STATE PRINTERS 

32 DERNE STREET 

1921 



Digitized by LjOOQ IC 



PUBUCATION OF THIS DOCUMXNT 

APPBOVKD BT THB 
SUPBRVISOB OF AdMINISTBATION. 



DEC 12 1925 



Digitized by LjOOQ IC 



CONTENTS. 



PAQB 

Altinovitch's Case 137 

Bell's Case 206 

Braley's Case 115 

Capone's Case 316 

Chisholm's Case 248 

Devine's Case 63 

Donnan's Case 96 

Dougherty's Case 282 

Frizzi's Case 346 

Glennon's Case 36 

Golden'sCase 324 

Jakutis' Case . ... . 354 

Lapon's Case 171 

Latter'sCase 239 

Leone's Case 290 

McMahon's Case 7 

O'Donnell's Case 145 

Rourke'sCase 190 

Sciola'sCase .328 

Stafford's Case 226 

Walkden's Case 154 



Digitized by LjOOQ IC 



Digitized by LjOOQ IC 



Ci)e Commontaieaiti) of Q^a00aci)u$ett0 



Bulletin No. 22. 



The reports of cases published herein comprise all the Su- 
preme Judicial Court decisions under the Workmen's Compen- 
sation Act since the publication of Bulletin No. 21. 

These decisions, with those published in Bulletins Nos. 7, 8, 
10, 11, 12, 15, 16, 17, 18, 19, 20 and 21, bring the cases 
decided on appeal up to Dec. 31, 1921. 

As cases are determined on appeal by the court new bulletins 
will be published. 

INDUSTRIAL ACCIDENT BOARD, 

William W. Kennard, Chairman. 
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Eepoet of Cases tjndee the Wokkmen'S 
Compensation Act. 



Case No. 7400. (236 Mass. 473.) 

Mrs. Anastasia McMahon, Mother and Alleged Depend- 
ent OF Charles McMahon (Deceased), Employee. 
D. L. Page Company, Employer. 
Liberty Mutual Insurance Company, Insurer. 

arising out of employment. 

Where, taking all the facts and circumstances shown by the evidence, and drawing 
every reasonable inference therefrom, in the case of an employee who was for- 
bidden to use the elevator and who was found dead at the bottom of the shaft, 
it is not disclosed in what manner or from what cause the doors leading into 
the elevator shaft became open, no satisfactory explanation is given for the 
location of the elevator at the top of the shaft, and it cannot be proved what 
the employee was doing at the time, the claimant's case is not established and 
the cause of the fatality is left to pure conjecture. Savage's Case, 222 Mass. 
205; Sanderson's Case, 224 Mass. 558; Dube's Case, 226 Mass. 591. The 
facts in this case distinguish it clearly from Yon Ette's Case, 223 Mass. 56. 

conjecture. 

If there is any evidence or if it can be rationally inferred that the employee fell into 
the elevator well while in the course of his emplojrment, either because the 
doors were open or he accidentally fell against them and pushed them open, 
then the finding of the Industrial Accident Board must stand; but if there is 
no evidence to support the finding of the Board, or if on the whole evidence 
and drawing every reasonable inference it can only be conjectured in what 
manner and from what cause he met his death, so that the mind is left in 
suspense and doubt, and where one conclusion is as rational as the other, then 
the cause of death is matter of mere speculation, and it has not been shown 
that the injury arose out of and in the course of his employment. 

Report of Member of Industrial Accident Board. 

The member of the Industrial Accident Board appointed 
under the provisions of Part III, sections 5 and 7, chapter 
751, Acts of 1911, and amendments thereto, having heard the 
parties in the above case at Lowell, Mass., on Friday, Oct. 
25, 1918, at 11 a.m., reports as follows: — 

Appearances: John W. Cronin, Esq., for insurer; Messrs. 
Qua, Howard & Rogers (Stanley E. Qua, Esq., of counsel) 
for dependent. 
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Questions: (1) Whether or not the employee's death was 
due to a personal injury arising out of and in the course of his 
employment; (2) average weekly wages; (3) dependency. 

Report of the Evidence. 

All the material evidence, including the attached papers, is 
reported herewith. 

Mary Weizenbaker, called by the claimant, testified that she 
had been employed by the Page Restaurant Company for five 
months as salad woman, and, as such, when orders came in 
from the dining room, she prepared salads and sandwiches. 
She did her work at a table which is located at one end of the 
kitchen, about 6 or 7 feet from the elevator. The elevator, a 
freight elevator, used for carrying freight, is in one corner of 
the kitchen. This elevator has two heavy doors which open 
and shut, one up and one down, fastening in the middle, to 
guard the shaft when the elevator is not at that floor. The 
kitchen is located on the second floor of the building. Witness 
stated that a little after 6 o'clock on the evening of the acci- 
dent, Sept. 9, 1918, the McMahon boy was standing in the 
corner of the kitchen, as she observed, near the elevator, while 
she was working at her table in the kitchen, as the dining 
room was open and orders were coming in and they were very 
busy. The boy was standing, facing the kitchen, with his 
back to an iron table, upon which the can goods are kept, 
which stands between the elevator and food closet. In her 
opinion the boy was standing about 1 foot from the elevator, 
looking toward the kitchen. The employee was not doing 
anything at all. She could not say how long the employee 
had been standing there. She left her work at the salad table 
and went to a sink, where they wash the dishes, near the range, 
about halfway across the kitchen. She could not say what 
she went to the sink for, but went there for something, and 
came right back and heard the employee holler and the door 
was shut. It took her between seven and ten minutes to go 
to the sink and get back again. Witness later testified that 
she went as far as the sink and came back again; that it only 
took her as long as it would take to go to the sink and come 
back again. Q. "Did you stop and talk?" A. "I went for 
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something to wash or something — I couldn't tell you what it 
was." She was on her way back to the table when she heard 
the cry, and had gotten as far as the corner of the table. She 
heard a cry and notified the chef. When she heard the cry she 
went toward the elevator and the doors were shut; she did 
not notice whether or not they were shut tight, but they were 
shut. She did not Tmow whether the doors of the elevator 
were open or shut when she went to the sink. The employee 
was a bus boy, and his duty was to bring the dishes from the 
dining room to the kitchen. Witness stated that there was an 
iron sink back of her salad table, near the elevator door in the 
kitchen, and that this iron sink was next to the food closet. 
This iron sink is about 6 or 7 feet from the elevator, and near 
this sink is kept a large tub, about the size of a metal ash 
barrel or can, which is used as a receptacle for refuse. When 
the ice is taken from the water tanks the ice is put in the 
sink near the elevator. There is a light over the sink in which 
the ice, etc., taken from the water tanks is placed. This light 
over the sink was not lighted when the boy fell. When the 
light over the sink is not lighted, it is very dark in the corner 
near the elevator — one can hardly see. If the light is not 
lighted over the sink, one cannot tell readily whether or not the 
door of the elevator is open or shut, unless the doors are wide 
open. If the doors are open just a little one cannot tell. 
When she went from the salad table to the sink and back again 
she did not think she was gone more than a minute or two. 

Questioned by the Commissioner as to what she understood 
by a minute, witness repUed about five or six minutes. 

Witness here testified that she did not remember what she 
went to the sink for, but that she went as far as the sink and 
back again and heard the boy cry, and she became so excited 
that she did not remember anything. Q. "Is this true, that 
you were away from your table only the length of time that 
it took you to go to the center of the room and get something 
and come back again, is that so?" A. "Yes." Q. "What* 
ever length of time that was, that was the time you were 
away?" A. "Yes." Q. "And that was the time that 
elapsed between your seeing the boy standing near the corner 
and you hearing this cry?" A. "Yes." 
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Cross-examined (by counsel for insurer), witness testified 
that she did not remember how much time she spent at the 
sink. The doors of the elevator closed, one down from the 
top and the other up from the bottom, so that they meet in 
the middle. The doors are either all the way open or all the 
way shut. One cannot leave the door half open because it 
would close itself. When she said that one could not tell 
whether the doors of the elevator were closed or just opened a 
little, she meant by that opened a little crack, where the doors 
come together. One could tell if the doors were wide open, 
and would have no diflSculty in so doing. The doors lock on 
the inside of the elevator. The doors are never open unless 
they bring goods to the kitchen, and that is when the elevator 
is at that floor. When the elevator is not at that floor the 
doors are always closed. There is not a regular man to run the 
elevator after 6 o'clock; the regular man works from 7 in the 
morning until 6 at night. The McMahon boy had only been 
working at the restaurant a little while at the time of the 
accident. It was his duty to carry soiled dishes from the 
dining room to the kitchen. He was a bus boy. 

At this point insurer introduced a plan showing the location 
of the accident. 

Using this plan, witness stated that the employee was in a 
corner where one could see him only if they were near the 
salad table; that the food chest shut ofif the view of the boy 
from the rest of the room. The table upon which the employee 
is supposed to put the dishes is to the right of the dining-room 
door, and the sink to which she went is the other side of the 
table, very near the food chest. She could not say how long 
the employee had been standing there before she went to the 
sink. She had seen the employee standing about ten or fifteen 
minutes, over in the corner near the elevator. The employee, 
while standing, was not doing anything. She (witness) was 
making salads. There was no one in that end of the room, 
with the exception of herself, at that time. When the employee 
brought the dishes from the dining room he would "dump'* 
them on the table to the right of the door, and then take his 
tray in and get some more dishes. 

Under re-direct examination witness testified that when she 
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said the boy had been standing in the room for ten or fifteen 
minutes she was just guessing, as she did not remember how 
long he had been standing there. She thinks the employee 
was standing there five minutes, but that he might have been 
standing there longer; she could not say the exact time. The 
boy had been working in the dining room and kitchen that 
night. 

Questioned by the Commissioner, witness testified that the 
elevator man was there that night; that he was there before 
she saw the boy. 

Thomas A. McNamee of 94 White Street, Lowell, called by 
the claimant, testified he was not now employed by the D. L. 
Page Company, but that he was now employed in the police 
force at the Cartridge shop. He was, however, in the employ 
of the Page Company up to a week and a half ago. At the 
time the McMahon boy was killed he was head waiter in the 
dining room, and had charge of the bus boys, including the 
McMahon boy. The boy had been employed by the company 
about a week and a half, or possibly two weeks, at the time of 
the accident; he did not think he had been employed any 
longer. The boy's work was to carry the .used dishes from the 
dining room into the kitchen, and also any work which had to 
be done around the dining room, such as he was doing at the 
time of the accident, — filling ice tanks on the sideboard, and 
any kind of work that he was called on to do around the 
dining room. He (witness) told the employee what to do. 
The employee took his orders from him. The employee's 
wages were to be $5 a week together with his board. He 
telephoned the employee's mother when he hired him, and he 
told her what the employee's wages were to be. The employee 
was working on the night of the accident. On the day of the 
accident another bus boy had filled one cooler with salted ice; 
this was discovered after he (witness) came back in the after- 
noon, about 5 o'clock, and found that no water would come 
from the cooler. There is a coil of pipe in the cooler, and the . 
salted ice froze the pipe. There were two coolers in the dining 
room, one each side of the sideboard. Three coolers were used 
for containing the drinking water. The ice sets on the cpil of 
pipes. At first he was busy getting* ready for the supper 
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trade, and when he had time he investigated and found salt in 
the ice. He immediately shut the water ofif, and about 6 
o'clock told the McMahon boy to clean out the cooler or tank. 
He saw Charlie take the ice out of the tank and throw some 
hot water on the pipes to thaw them out. He left the employee 
doing the work, and went to seat the people as they entered the 
dining room. At 6.15 he went back and found the boy still 
cleaning out the tank, and told him that he need not fill the 
tank with clean ice, as they had another tank on the other 
side of the sideboard, and he thought that that would suffice 
for the evening. When he saw the employee the second time, 
at 6.15, the boy had the tank pretty well cleaned out, and was 
throwing some hot water on the coil of the pipes, and was 
doing what he had told him to do. The boy had all the ice 
out of the tank. The coil had to be taken out, and that is the 
reason why he did not want the boy to refill the tank. The 
boy used a tin pail for the purpose of carrying the ice from 
the tank to the kitchen. He could not say that he looked at the 
ice tank after the accident. He remembers, however, putting 
the copper cover on, but he did not look to see the condition of 
the tank. The last he saw of the boy was when he was pour- 
ing hot water on the pipes, having taken the salted ice out. 
He heard nothing more from the employee until one of the 
waitresses came to him and told him that one of the boys had 
fallen down the elevator well. He then went down the front 
stairs, and at the foot of the stairs met Mr. Cole, whom he 
told of the accident. He went through the lunch room to the 
basement, where the elevator well is. At that time Mr. 
Austin Page and Joseph Tarsa were coming up the elevator 
with the boy in their arms. Mr. Page told him to telephone 
for the ambulance. He did not, at that time, examine the 
condition of the boy's body. 

It was here agreed that the employee had a fall and that he 
. was instantly killed. 

The employee had been working at the restaurant, and he 
(witness) had been giving him orders, and he had found that 
the boy was very conscientious about his work; that the boy 
had always been in the habit of carrying out the directions 
which he gave him. 
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Cross-examined (by counsel for insurer), witness testified 
that the accident occurred on the 9th of September. It was his 
opinion that the employee worked for the Page Company before 
the 3d of September. He thinks the boy had worked for them 
longer than from the 3d, although he was not sure, but he got 
the boy's pay in an envelope and left it at the desk, and he was 
pretty sure that there was a week's pay in the envelope, and 
whether the boy got any before that he did not know, but 
stated that they always hold so many days back; that they are 
paid on a Wednesday up to the Saturday before. He thought 
that the boy had received some pay, and that this other pay 
was what he would have received the following Wednesday, but 
that he might have been mistaken about it. He saw Mr. Qua 
in the restaurant after the accident, but did not know whether 
he inspected the premises or not. Mr. Qua did not talk with 
him at that time, but subsequently he had a talk with Mr. Qua. 
He did not recall ever having any talk with Mr. Cronin, counsel 
for the Liberty Mutual Insurance Company, or any investigator 
of the company. An investigator of the company came to the 
restaurant, but he did not have any talk with him. It was not 
necessary for the employee to enter the dining room in order to 
clean out the tank. There is a door either side of the sideboard 
by which he could enter, and there is a sliding door in back of 
the tank through which the boy could enter to clean the tank 
without entering either of the doors which open into the dining 
room. There are two doors from the dining room to the kitchen 
through which he could enter in carrying the dishes from the 
dining room to the kitchen. Q. "How far was this tank from 
the inside of the kitchen, the nearest way you could go?" A. 
"Ten feet." Q. *'And from this place where the elevator is 
it would be 30 or 40 feet more?" A. "Yes, sir. He would 
have to cross the entire kitchen." The last time he saw the 
employee he was pouring hot water on the pipes. The dump- 
ing of the ice would bring the boy very near the elevator well, 
if he took it there to dump, but witness further stated that 
there are several barrels, four or five, in the room which he 
could use, and also a sink. The boy might have "dumped" 
the ice in any one of several barrels that were in other parts 
of the kitchen. The boy's time was taken up almost altogether 
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in carrying out the used dishes; but once in a while he found 
an odd job, like this one, to give the boy. Witness stated that 
he was familiar with the elevator which is in the building. The 
doors of the elevator are closed except when the elevator is at 
that floor. The doors are locked by a fastening on the inside 
of elevator shaft. The doors of the elevator are what one 
would call counterbalanced; when one goes up the other goes 
down, meeting in the center. The top door, being heavier 
than the bottom, comes down of its own weight. He has 
noticed, however, on several occasions, that the doors, which 
are made of very heavy steel, will bounce apart; when they 
strike they do not catch; they bounce back and settle back 
again, but they are not supposed to stay open, and he would 
not say that he had ever seen the doors remain open. When 
the doors come together they sometime^ bounce back, but they 
are supposed to settle back again. He would not say that he 
had ever seen the doors stay open. 

Under re-direct examination (by counsel for claimant) witness 
testified that if the door had failed to fasten, and stayed apart, 
it would be possible to open it from the inside of the room. 
He did not believe that if one leaned against the doors it would 
open them. If one put a decided pressure on the lower door 
it would open both doors, in his opinion. 

Under re-cross examination (by counsel for insurer) witness 
testified that the doors of the elevator are made of very heavy 
steel. He did not think it required a great deal of pressure to 
open the doors. 

Under re-direct examination (by counsel for claimant) witness 
testified that the fact that the doors would open upon pressure 
was that they are counterbalanced. He did not talk with 
counsel for the claimant until a few days ago over the phone, 
when he was informed that he was to be summoned to the 
hearing in this case. 

Under re-cross examination (by counsel for insurer) witness 
testified that he told Mr. Cole and a Miss Lowney, an inspector 
for the Industrial Accident Board, the story of the boy cleaning 
out the ice tank. There is an iron sink near the elevator in the 
kitchen. There is another iron sink where the kitchen men 
wash pots and pans which are used in the kitchen, and one in 
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which silver and glasses are washed, and three or four in which 
crockery dishes are washed. At the time of the accident, 
between 6 and 7 o'clock, these various sinks which he has 
mentioned were being used for the purpose of washing dishes. 
The sink near the elevator, however, was not being used for 
the purpose of washing dishes; dishes are not washed in this 
sink, and it would be clear. 

Austin Page, called by the claimant, testified that he is not 
one of the proprietors of the Page Restaurant, but that he was 
employed in the kitchen of the restaurant in the capacity of 
second cook, where he has been working about four and a 
half years. On the night of the accident he was working in 
the kitchen, at the range on the same side of the kitchen as 
is the elevator, but that a large ice box obstructed the view of 
the elevator from where he was working. He knew nothing 
of the accident until the salad woman came over and told the 
chef. He (witness) went downstairs to the basement, two 
flights below, where he found the boy lying in the bottom of 
the elevator well, partly on his right side and partly on his 
back. Joseph Tarsa went with him downstairs, and they both 
took the boy's body out of the well and took the body up on 
the elevator. The elevator car was at the top floor, above 
the boy. He has had occasion to use the elevator and has 
observed how the doors of the elevator operate. He has at 
times noticed that the doors fail to catch; when they come 
together they bounce open again, and when they fail to catch 
a slight downward pressure on the lower door, from the inside 
of the room, would be sufBcieht to open them, both doors; 
this would leave the entrance to the elevator shaft open and 
not guarded. He could not say how recently he had noticed 
this condition. 

Cross-examined (by counsel for the insiu^er), witness testified 
that the kitchen is on the second floor of the building, and he 
(witness) went to the basement, two floors below. The bottom 
of the elevator is not even with the floor of the basement, but 
is about 2| feet below the floor. When he arrived at the 
basement the elevator car was up at the top of the well. He 
was of the opinion that the doors on the second floor were 
shut. When he said that the catch sometimes failed to fasten. 
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he meant the catch on the inside of the door, and at those 
times there would be a slight crack between the doors. If the 
catch was not on one could open the doors with the usual 
pressure. Q. "Now if you opened it with your hand and 
didn't open it all the way down to the bottom, where there 
was a catch, to hold it open, it would close of itself again, 
wouldn't it?" A. "Yes." Q. "The fact that you opened it 
with your hand for a foot or two wouldn't leave an open 
space there; if you took your hand off, it would close right up 
again?" A. "If you took your hand off it would close right 
up again." Q. "The doors were heavy enough so that they 
closed very promptly just as soon as that catch down at the 
bottom was released, didn't they?" A. "Supposed to." He 
was at the gas range at the time his attention was called to 
the accident; was standing at a point marked "A" on the 
plan submitted by insurer, where he would not and did not 
have any view of the boy. 

Under re-direct examination (by counsel for claimant) 
witness testified that when the elevator moved away from the 
floor the doors were supposed to close, but that it sometimes 
happened that the elevator would move up or down and the 
doors would not close. He could not say how often the doors 
did not close, as he was not' on the elevator very much. Q. 
"And when that happens it would leave the doors entirely 
open, the full width, the catch would be on and both doors 
would be open, leaving the entire entrance into the shaft ex- 
posed?" A. "Yes." This sometimes happens when the ele- 
vator goes up. Q. "So that,- as I understand it, there are 
two things that might happen. One thing is that the catch 
might not hook, and that would leave the doors a little way 
apart, so that slight pressure would open them, and then they 
would come together again; and the other thing that the 
catch that holds the doors open might not be released when 
the elevator went up, and that would leave the entire space 
open, and both of these things did sometimes happen?" A. 
"Yes." He has seen both of these things happen. 

Under re-cross examination (by counsel for insurer) witness 
testified that when the doors are closed they do not open when 
the elevator comes to a floor, unless somebody opens them. 
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The doors do not automatically open when the elevator reaches 
a floor; the doors have to be opened by some one. The doors 
have to be opened from the inside of the well unless the catch 
is off in some way, and then one can open the doors from the 
outside. The doors could not be opened except from the inside 
of the well, unless the catch in some way was loose; one 
could then open them from the outside. 

Re-direct examination (by counsel for claimant): Q. "Does 
it sometimes happen that where there is nobody on the elevator 
it will start up?" A. "No, but if it is not stopped right still, 
it will gradually work." Q. "Up or down?" A. "Whichever 
way the power is." Q. "And so it might happen, — does it 
sometimes happen that when it isn't fully stopped a person 
may step off and the elevator keep on going?" A. "Gradually, 
just a little at a time until it would leave that space open." 
The doors would remain open if they failed to fasten. 

Re-cross examination (by counsel for insurer): Q. "If a 
man came on the elevator to a floor and opened the doors and 
then got off the elevator without fixing the ropes just right, the 
elevator might go away and leave the doors open there until 
he came back?" A. "Yes." Q. "But if the man left the 
elevator at the lower floor and the doors were closed on the 
other three floors then, whether the elevator went up or stayed 
right where it was at the lower floor, the doors would still be 
closed?" A. "Yes." The moving up of the elevator would 
not open the doors if there was no one on the elevator to open 
them. 

Under re-direct examination (by counsel for claimant) witness 
testified that the elevator may creep one way or the other if 
it is not stopped properly. 

Clarence Dudley Kochesperger, called by the claimant, 
testified that he is now employed by the Page Company in the 
candy room, but at the time of the accident he was an elevator 
operator for the company, and his work at that time was con- 
fined to the operating of the elevator. He was not on duty at 
the time of the boy's accident. He got through his work at 
6 o'clock and was not in the building. He did not know 
whether or not the power was shut off when he quit, but that 
it was supposed to be. The accident happened on a Monday 
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night. The power is generally shut off on Monday nights as on 
other nights. When he left for the night he left the elevator in 
the basement. In operating the elevator it was his custom, as 
he passed the various floors, to close the doors — to give them 
a little push with the hand. This he did because, although the 
doors were supposed to work automatically, they sometimes 
failed to do so, and it was a customary thing for him to shut 
them as he went by. He did not remember specifically showing 
Mr. Qua, counsel for claimant, the elevator and its working, 
as he had shown so many people. He remembered, however, 
showing somebody how the elevator worked shortly after the 
accident, and that that somebody tried the doors of the elevator 
and they failed to catch; probably the doors were left open by 
force. Q. " That is to say, I shut them hard and they bounced 
back?" A. "You held them open on purpose, to see if they 
would stay open." Witness stated that on one of these occasions 
the doors did stay open. He recalled a time when the doors 
bounced back, but that they caught again. He did not recall 
a time when the doors bounced back and failed to catch again. 
Under re-cross examination (by counsel for insurer) witness 
testified that he told the man, to whom he showed the elevator 
and its workings, everything he knew about the elevator; he 
did not keep any information back; anything the man asked 
him to do, he tried to do. When he released the catch at the 
bottom of the door the doors failed to close, and he would 
sometimes have to use his hands. On the night of the accident, 
if he remembers correctly, the door on the second floor was 
open a little; a box had been thrown up against it. Q. "I 
am asking whether you had to use your hand sometimes to close 
that door on the second floor, or whether it was some of the 
other doors?" A. "I did it all the time on all the doors so as 
to be sure." Witness stated that on the night of the accident, 
as he made his last trip, he closed the door on the second floor. 
The door on the second floor on the night of the accident was 
part way open, about a foot, and as he was coming down he 
closed it. He closed this door about 6 o'clock; he could not 
give the exact time. There was a box against the door. He 
left the elevator at the basement. When he left for the night 
the doors on fourth, third and second floors were closed; all 
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three doors were closed. The door down in the basement, 
where the elevator was, was open. Before the accident the door 
in the basement was left open, but since the accident the door 
is closed. It was his (witness') duty to run the elevator. He 
knew the McMahon boy by sight. It was not the boy's duty 
to run the elevator, neither was he supposed to have anything 
to do with the running of it. He had some talk with the Mc- 
Mahon boy to the effect that he should not use the elevator or 
fool with the cable which starts the elevator, and that, if any 
one did so, he (witness) was supposed to report them. If 
they got too troublesome, it was his duty to report them. 
These orders were given to him by Mr. L. McGluin. He has 
heard Mr. Cole, manager of the restaurant, tell the boy not to 
use the elevator or go near it. He heard Mr. Cole telling the 
boy in the basement when the boy first came to work there; 
he could not give the day. He (witness) was on the elevator 
when he heard this conversation, after having brought Mr. 
Cole and the boy down in the elevator. 

Under re-direct examination (by counsel for claimant) witness 
testified that the conversation to which he had just referred 
occurred the first time he saw the boy. The box, which he 
had previously mentioned as resting against the elevator, had 
evidently been brought up from the cellar on the elevator and 
thrown off, and probably, when it was thrown off, it might 
have fallen back or have been pushed back so that it rested 
against the door. Hie pushed the box out of the way, turned 
it up on end and closed the door on his last trip down at 
about five minutes of six. 

Mrs. Anastasia McMahon, mother of the deceased employee, 
testified that her son was fifteen years old on the 5th of August. 
Her son had worked for the D. L. Page Company about a 
week and a half when he was killed. They sent her two pay 
envelopes. Charles was to get $6 a week. She received $7.75 
altogether for the week and a half. She understood that he 
was to get $5 at first, and then they told her he would get $6, 
together with his board. She is a widow, her husband having 
died eight years ago, and had nine children, — James Lee, 22; 
Helen, 21; Loretta, 19; Freddy, 17; Margaret, 15; Charles, 14; 
Ernest, 12; Harold, 10; Grace, 8. All of the children are living 
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with her, as one family. Helen is married, and she, her husband, 
and fom* months' old baby live with her. James works earning 
from $20 to $22 a week, averaging about $22, as acting foreman 
at the car barns of the Bay State Street Railway. Helen 
does not work. Loretta works on piece work at the Myers' 
Thread Mill, and earns from $12 to $17, averaging about $14. 
Freddy earns $17 a week, working for Robert Kern, a grocer. 
Margaret worked about a year and a half and earned from 
$7.60 to $9 a week. She is not working now, and was not 
working at the time Charles was injured, as she had to undergo 
an operation. Ernest, Harold and Grace go to school and do 
not work. She does not work. She has not any property. 
On Aug. 6, 1918, Charles went to work in the Silesia Mills at 
$9.50 a week for about three weeks, and from there went to 
the D. L. Page Company. He gave her all his earnings while 
at the Silesia Mills. All the children who work give all their 
money to her and she runs the house, and she provides them 
with food and clothing. 

Cross-examined (by counsel for insiu*er), witness testified that 
James, Loretta, Freddy and Margaret turned in all the money 
they earned to her. Helen, with her husband and child, lives 
with her; from them she got $10 a week for their board, and 
since Charles died they have been giving a little more. Helen 
does not help her very much with the housework, as she has 
not been very well. Helen never worked, but has stayed at 
home, because she (witness) had to work to support the 
children after their father died. Helen stayed home and 
helped with the children. The oldest child was only fourteen 
when the father died. Charles always did work and brought 
her in something all the time. He used to work in a tailor's 
shop, after school, and sometimes earned $2.50 a week. He 
also did odd jobs around, as cutting grass, etc. He had a 
route for the "Courier Citizen" at $2.25 a week. Beginning 
about September, 1917, Charles, the deceased employee, 
worked on a milk route from September to October at $3 a 
week; then he did odd jobs for a tailor, for which he averaged 
about $1.50 until about June, 1918, when he took a paper 
route for the "Courier Citizen" for about nine or ten weeks 
at $2.25 a week, and continued the odd jobs, for which he 



Digitized by VjOOQ IC 



21 

averaged about $1.25 a week. This continued until Aug. 6, 
1918, when he went to work in the Silesia Mills at $9.50 a 
week for about three weeks, then going to the D. L. Page 
Company. She received two envelopes from the Page Com- 
pany, one containing $6 and one $1.25. While going to school 
he worked about half the time after school hours. While the 
employee went to school he worked for a tailor, and averaged 
about $1.50 a week, and also did odd jobs for other people. 
While working for the tailor he would get tips amounting to 
5, 10 and 15 cents, in addition to his $1.50 a week. She could 
not say whether he worked on the milk route to the end of 
October or the first of the month. After she took him off the 
milk route he had no regular work until Aug. 6, 1918, when 
he went to work for the "Courier Citizen,'* but he did odd 
jobs, working for four or five or more people, and 50 cents was 
about the lowest sum which he received from them, earning as 
much as $2.50 gome weeks. One dollar was the lowest sum he 
ever earned in a week while doing these odd jobs. From 
October until he went to work for the "Courier Citizen" in 
June he did odd jobs and averaged from $1 to $2.50 a week. 
Witness stated that it was her opinion that it cost her $5 a 
week to feed the deceased employee, and that it cost her about 
$100 a year to clothe him. He had five suits a year, together 
with extra trousers. She paid as high as $12 for his best suits 
and $8 for his other suits. In her opinion $100 was a fair 
estimate for the cost of the boy's clothing for a year. She 
used to give the boy 50 and 75 cents for spending money, and 
sometimes $1 if she could afford it, so that he would ride back 
and forth from the different people. The average amount 
which she gave the boy each week was 75 cents. 

Under re-direct examination witness testified that for the last 
two weeks and a half her food bill was $44, and she has seen 
it go as high as $47; that is just for meat, not for any groceries. 
She could not tell the cost of her meat bill. She trades at the 
Family Grocery Company. 

Questioned by the Commissioner, witness testified that she 
has a record of the money which she has spent during the last 
year for food, etc. The boy always tiu*ned in all the money he 
earned to her. 
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Under re-cross examination (by counsel for. insurer) witness 
testified that from the time her son went to work for the Page 
Company he did not bring home any pay to her; that the 
boy's wages at the Page Company were received by her after 
he had died. The two envelopes which she received from the 
company came after the boy's death. The boy did, however, 
bring home tips to her while working at the Page Company. 

Under re-direct examination (by counsel for claimant) wit- 
ness testified that the tips averaged from 50 to 60 cents a night. 
He brought home 25 cents the first night. As she understood 
it, the boy waited on men who came in with their hats and coats 
on. 

Board Member's Findings and Rulings. 

Charles A. McMahon was fifteen years old at the time of his 
death while in the employ of the D. L. Page Company, for 
whom he worked as bus boy, carrying dishes from the dining 
room to the kitchen and doing other chores and duties around 
the establishment on orders from superiors. His duties carried 
him to practically all parts of the kitchen, where he was last 
seen working. There was testimony that he was directed not 
to meddle or tamper with the elevator. 

On the day he was killed in consequence of falling down the 
elevator well he had orders from one in authority to clean out 
a water tank, and was last seen carrying out said orders. There 
were two places where ice from said tank might have been 
dumped, — into empty barrels or into one of two sinks, one 
of which was located near the elevator, which was the most 
available to dump the ice and other contents of the tank, be- 
cause the other sink contained some soiled dishes. 

The evidence showed that the corner of the kitchen in which 
McMahon was working at 6.15 p.m. was rather dark and poorly 
lighted. 

A regular elevator man was employed to run the elevator. 
His hours of labor terminated at 6 o'clock. The testimony of 
this elevator man was that he closed the doors at the end of 
his day's work at 6 o'clock on the ninth day of September, 
1918, the day McMahon met his death. 

The doors of the elevator were constructed to open up and 
down, and when shut met practically in the center. There was 
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testimony that on several occasions these doors, which were 
made of heavy steel, had bounded apart, and that on other 
occasions they did not secm'ely lock, but that, if once locked, 
they could not be opened from the inside, where McMahon 
stood when last seen. There was no testimony as to how the 
doors were after 6 o'clock on the night the deceased met his 
death. 

McMahon was found dead at the bottom of the elevator well. 

Decision. 

I rule and find, upon all the evidence, that this employee, 
Charles A. McMahon, while in the course of his employment in 
the kitchen of the D. L. Page Company, fell into the elevator 
well and was killed. The elevator at the time of his death was 
at the top of the building, and in some unknown manner the 
doors of the elevator were opened so that it was possible for 
him to have received the fall which consequenced his death. 
There is no evidence of any character which indicates that the 
deceased employee opened the elevator doors himself. The 
employee was not bound to remain in any part of the kitchen. 
If, during intervals of leisure which occur in the course of his 
employment, he is injured, he may still be within the scope of 
his employment and entitled to benefits under the Workmen's 
Compensation Act. Von Ette's Case, 223 Mass. 56; OToole's 
Case, 229 Mass. 165. 

I fiu'ther rule and find that the average weekly wages of an 
employee in the same grade employed at the same work by 
the same employer is $13.43; that the annual earnings of the 
employee, based upon his average weekly wages prior to the 
fatal injury, were fifty-two times the sum of $13.43, or $698.36; 
that the amount contributed by the employee to his dependent 
mother, who, I find, was partially dependent upon him for 
support to the extent of his weekly contribution, was $7.43 
weekly; that this weekly contribution represents a total con- 
tribution of $386.36 for the year preceding the date of his 
injury and death for the purpose of figiu'ing the weekly com- 
pensation due a partial dependent under Part II, section 6; 
and that the amount due the partially dependent mother 
under the act is $4.95 per week for a period of five hundred 
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weeks, dating from Sept. 9, 1918, subject to the provisions of 
the statute. This weekly compensation is ascertained in ac- 
cordance with the requirements of Part II, section 6, which 
provides that " if the employee leaves dependents only partially 
dependent upon his earnings for support at the time of his 
injury, the association shall pay such dependents a weekly 
compensation equal to the same proportion of the weekly 
payments for the benefit of persons wholly dependent as the 
amount contributed by the employee to such partial dependents 
bears to the annual earnings of the deceased at the time of 
his injury." 

Insurer's and claimant's requests for findings and rulings, are 
given in so far as they are consistent with this finding; other- 
wise they are denied. 

John H. Cogswell. 

Filed Monday, Dec. 8, 1919, at 9 a.m. 

Insurer's Requests for Rulings of Law and Findings 

OF Fact. 
Now comes the Liberty Mutual Insurance Company, insurer 
in the above-entitled action, and respectfully requests the fol- 
lowing findings of fact and rulings of law: — 

1. On aU the evidence claimant is not entitled to recover. 

2. There is no evidence that employee's injury arose out of his employ- 
ment. 

3. On all the evidence employee's injuries did not arise out of his 
employment. 

4. On all the evidence employee's injuries were not sustained in the 
course of his employment. 

5. On all the evidence employee was hired as a ''bus boy" to carry 
trays of dishes from the dining room to the kitchen and to do occasional 
odd jobs in the dining room for the head waiter. 

6. On all the evidence employee was injured by falling down an elevator 
well located in a comer of his employer's kitchen. 

7. On aU the evidence employee had been idling in the vicinity of this 
elevator well some jBfteen minutes before his fatal accident. 

8. On all the evidence no duty of employee's work required him to be 
at or near said elevator well at the time of his injury. 

9. On all the evidence employee's injuries were sustained as a result 
of tampering with the doors guarding the entrance to an elevator well. 

10. On all the evidence employee was injured in connection with his 
attempted use of an elevator operated by power, the use, operation or 
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interference with which was hazardous to one not experienced in its 
operation. 

11. On all the evidence employee had received definite instructions 
from his superior to keep away from the elevator. 

12. On all the evidence the entrance to the elevator was protected by 
doors which automatically closed and fastened by a locking device on the 
inside at the place where the employee must have gained entrance to the 
elevator well. 

13. On all the evidence employee gained entrance to the elevator well 
by interfering in some way with the locking device on the inside of the door. 

14. On all the evidence employee's injuries followed a voluntary opening 
of the elevator doors by himself, in violation of the orders of his superior 
and outside the scope of his work. 

15. On all the evidence employee entered the elevator well without 
authorization or permission of any person who had authority to give him 
permission or orders to use the elevator or its doors or appliances. 

16. On all the evidence employee, by interfering with elevator appliances 
which he knew to be dangerous, subjected himself to a risk not intrinsic 
to his employment. 

17. If the employee, by attempting to use an elevator or the self- 
closing doors of an elevator which he knew to be dangerous, added a new 
and distinct risk of injury to his regular work, there can be no recovery 
for injuries actually resulting from said added risk. 

18. If the employee voluntarily takes upon himself work different in 
character from the work which his employer has assigned to him, there 
can be no recovery for injuries sustained at such new work. 

19. On all the evidence the cause of employee's fall into the elevator 
well is purely coiijectural. 

20. If on all the evidence the cause of employee's fall into the elevator 
well is purely conjectural, claimant is not entitled to recover. 

21. On all the evidence claimant was not dependent upon the earnings 
of the deceased employee for support. 

Liberty Mutual Insurance Company, 
By its Attorney, 

John W. Cronin. 

Claimant's Requests for Findings of Fact and Rulings 

OF Law. 
The claimant respectfully requests that the following findings 
of fact be made: — 

1. The injury and death of the deceased employee arose out of his 
employment. 

2. The injury and death of the deceased employee arose in the course 
of his employment. 
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3. The single member of the Board who first heard the case took a view 
of the premises, including the elevator and shaft, and saw the elevator in 
operation. 

4. If the doors of the elevator shaft were properly closed and fastened^ 
they could be opened only from the inside of the elevator shaft, and it 
would have been impossible for a person in the kitchen to open them. 

5. The claimant, the mother of the deceased, was partially dependent 
upon his earnings for support at the time of his injury. 

6. Ever since the deceased had been at work, and wherever he worked,, 
he had always turned in all the wages which he received to his mother. 

7. K the deceased had Uved long enough to receive his first pay from 
the D. L. Page Company, he would have turned that pay over to hia 
mother, and she did receive it after his death. 

8. In this case, by reason of the shortness of the time during which the 
employee had been in the employment of the D. L. Page Company, it is 
impracticable to compute the average weekly wages by dividing his total 
earnings for the preceding twelve months by fifty-two, and regard should 
be had to the average weekly amount which, during the twelve months 
previous to the injury, was being earned by a person in the same grade^ 
employed at the same work by the same employer. 

9. The average weekly wages of the deceased at the time of his injury 
was $13.43. 

10. The annual earnings of the deceased at the time of his injury, being 
the total amount earned by him during the preceding year, was $144.73. 

11. All of this amount was contributed by the deceased to his mother^ 
except his wages and board at the D. L. Page Company, amounting to 
$16.75. 

12. The claimant has no property, and had no surplus left after provid- 
ing for the family from the earnings of the children turned in to her. (The 
fact that there was no surplus is not expressly stated in the evidence as 
prepared in narrative form by the stenographer. The claimant is strongly 
of opinion that she did testify at the hearing that it took all she could get 
to run the family, and that this evidence will be found in the stenographer's 
original notes of the testimony. At any rate, it may be inferred from the 
fact that she was a widow with nine children, from the amounts of their 
earnings as shown by the evidence, and the further fact that she has no 
property.) 

The claimant respectfully requests that the following rulings^ 
of law be made: — 

1. There is no evidence to justify a finding that the deceased had left 
the sphere of his employment for any purpose of his own disconnected 
,with and not incidental to the employment. 

2. Whether or not the claimant was partiaUy dependent upon her son's 
earnings for support is to be determined in accordance with the actual. 
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fact at the date of the mjury. It is unmaterial whether she had been 
dependent upon him for any particular length of time prior to the day of 
the accident, and dependency is not to be determined by a comparison 
of the boy's contribution to his mother and of her expenditures for him 
during the preceding year, or for any other particular length of time pre- 
ceding the injury. 

3. The claimant was partially dependent upon the earnings of the 
deceased for support if, at the time of his death, he was contributing 
toward the family fund maintained by the mother more than she was 
expending out of that fund in his behalf. 

4. The fact that, if the deceased had lived, he would have contributed 
to his mother the wages he was earning at the D. L. Page Company just 
as he had formerly contributed all of his earnings wherever he worked, 
may be considered in determining whether, at the time of his death, a state 
of partial dependency existed, notwithstanding the fact that the mother 
did not actually receive these wages until after the son's death. 

5. The fact that the deceased had obtained new employment at the 
D. L. Page Company, but, at the time he was killed, had not worked 
there long enough to draw his first pay, does not prevent the claimant 
from being partially dependent upon him. 

6. The value of- board furnished by the D. L. Page Company to its 
employees, fixed by the terms of the agreement between the claimant and 
the insurer at $6 per week, is to be considered as a part of the employee's 
pay in calculating average weekly wages, as if it had been paid in cash. 

7. The sum received in tips by the employee of the D. L. Page Company 
with the knowledge and consent of the employer, fixed by the terms of the 
agreement between the claimant and the insurer at $2 per week, is to be 
considered as a part of the employee's pay in calculating average weekly 
wages. 

8. The claimant is entitled to compensation at the rate of $7.91 per 
week for a period of five hundred weeks from the date of the injury. 

By her Attorneys, 

Qua, Howard & Rogers. 

Agreement. 

In the above-entitled matter the following facts are agreed 
upon: — 

1. The cost of board and lodging of the deceased Charles A. McMahon 
while living with his mother at home averaged $5 a week. 

2. The value of the food furnished to the deceased Charles A. McMahon 
by his employer, D. L. Page Company, as a part of the terms of his em- 
ployment, was $6 per week. 

3. In addition to his board, the deceased employee, Charles A. 
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McMahon, was to have received from his employer, D. L. Page Company, 
wages in cash amounting to $6 a week. 

4. During the twelve months previous to the decease of the employee, 
said employer, in addition to furnishing board of the value hereinbefore 
atated, paid to persons in the same grade, employed in the same work as 
the deceased, the sum of $5 in cash per week up to March 2, 1918, and the 
sum of $6 in cash per week from March 2, 1918, up to the date of the 
death of the employee, 

5. In addition to his board and his wages, the deceased employee, 
while at work for the employer, received, with the knowledge and consent 
of the employer, from patrons of the restaurant, tips to an average amount 
of $2 per week. 

6. During the twelve months previous to the decease of said employee, 
persons in the same grade, employed at the same work by the same em- 
ployer, received, with the knowledge and consent of the employer, from 
patrons of the restaurant, an average of $2 per week in tips. 

Anastasia McMahon, Employee's Dependent, 
By her Attorneys, 

Qua, Howard & Rogers. 

Liberty Mutual Insurance Company, Insurer, 
By its Attorney, 

John W. Cronin. 



Findings and Decision of the Industrial Accident Board 

ON Review. 

Both parties having filed a claim for review, the Industrial 
Accident Board heard the parties at Boston, Mass., on Wednes- 
day, Dec. 31, 1919. 

Present: Messrs. Kennard (chairman), Dickinson, Parks, 
Gleason and Cogswell. 

Appearances: John W. Cronin, Esq., for insurer; Messrs. 
Qua, Howard & Rogers (Stanley E. Qua, Esq., of counsel) for 
dependent. 

Questions: (1) Whether or not the employee's death was due 
to a personal injury arising out of and in the course of his em- 
ployment; (2) average weekly wages; (3) dependency. 

The report of the Board member contains all the material 
evidence in the case. No other evidence was before the Board 
at the hearing on review. 
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The Industrial Accident Board aflSrm and adopt the findings 
and rulings of the Board member. 

The Board find and rule further that the evidence warrants 
the inference of fact that the death of this employee was due to 
the work which he was performing for the subscribers. The 
last two persons who saw the employee alive were the wit- 
nesses, Weizenbaker and McNamee, one of whom saw the em- 
ployee just before his cries were heard as he fell, or as he lay 
at the bottom of the elevator well, and the other who last saw 
him about 6.15 o'clock on the night of the fatality. It was 
shortly after this latter hour that the employee's cries were 
heard by Miss Weizenbaker, who notified the chef of the acci-^ 
dent. The accident occurred during the time which elapsed 
while Miss Weizenbaker went the short distance from the 
salad table to the sink and return. This was a matter of a few 
minutes only. By the testimony of the elevator operator, who 
finished his day's work at six o'clock, the elevator was then 
at the bottom of the well. The elevator was defective. The 
head waiter, McNamee, who had charge of the employee, had 
instructed him on the evening of the fatality to clean out a 
certain tank or cooler which another bus boy had filled with 
salted ice. This salted ice probably was dumped into a sink 
in close proximity to the elevator well. When McNamee last 
saw the employee the tank was nearly cleaned out, and the 
employee was engaged in throwing hot water on the pipe coil 
within the tank to thaw out the pipes. The light over the sink 
was not lighted, and it was very dark in the corner near the 
elevator, and in the place where the employee was last seen 
alive. There is no evidence as to the condition of the floor 
near the sink, either as a result of its use generally. Or as the 
result of the dumping of the salted ice, nor is there any evi- 
dence as to the operation of the elevator after 6 o'clock. There 
is evidence that if the gates were securely locked no person in 
the position of the employee could secure admission into the 
elevator or the elevator well. There is no evidence that the 
employee had ever used the elevator. 

The evidence places the employee in a place where he had a 
right to be, — very near the sink and the elevator, — by the 
person who, so far as the record discloses, last saw him alive,. 
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Miss Weizenbaker. "I went for something to wash, or some- 
thing," said Miss Weizenbaker, and she was on her way back 
when she heard the employee's cry. She places the employee 
as being about 1 foot from the elevator at the time she started 
upon her errand, "looking toward the kitchen." In that brief 
space of time the employee walked into the open elevator well, 
fell to the bottom, and was killed. In the short period of time 
intervening between 6 o'clock and about fifteen minutes after- 
ward, the elevator, either of its own motion by reason of in- 
herent defects, or operated by a person unknown, ascended 
from the bottom of the pit to the top. The elevator was in 
a defective condition; the gates did not work properly; the 
doors sometimes "bounced" back; the elevator had a tendency 
to creep; "if one put a decided pressure on the lower door, 
it would open both doors," according to the witness McNamee; 
and the witness Page testified that it sometimes happened that 
the elevator would move up or down and the doors would not 
close. He answered in the affirmative the question, "And 
when that happens it would leave the doors entirely open, the 
full width, the catch would be on and both doors open, leaving 
the entire entrance into the shaft exposed?" The elevator 
operator testified that he closed the doors at the end of his day's 
work and left the elevator at the bottom of the well. The 
testimony was that if the doors were locked, as claimed, they 
could not be opened except from the inside of the well. No 
direct testimony has been presented to show how the elevator 
got to the top of the well and how the employee fell to his 
death at the bottom of the well. The employee could not 
possibly have opened the gates, if they were locked. He had 
never violated the orders which were given not to operate the 
elevator; had been most conscientious about his work, and had 
always carried out the directions and instructions given by 
McNamee, who was his superior. It is not probable that his 
death was due to an attempt to operate the elevator, if it were 
possible for him to do so. If the elevator operator's evidence 
is correct, the elevator should have been at the bottom of the 
well, and the employee's body should have been found on top 
of the elevator. But the elevator and the gates providing 
•entrance into the elevator were defective. It may well be 
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reasonably inferred that the employee, in the darkness about 
the position where he was last seen alive, a step or two from 
the elevator, inadvertently stepped to his death either through 
the open gates of the elevator, or with sufficient force or pres- 
sure on the lower door to open both doors and precipitate him 
down the elevator well, the elevator having previously crept 
slowly to the top of the well. The violence of his unexpected 
collision in the dark with the elevator gateway would be 
sufficient to open them, if they were not locked; and if they 
remained open after the ascent of the creeping elevator, by 
reason of their defective condition, the way would be open for 
the fall into and down the well. The evidence that the gates 
were found locked after the fatality is not credible. An em- 
ployee falling down an elevator well could hardly have paused 
in his flight to shut the gates. The gates could not have shut 
automatically, assuming that the elevator was in perfect work- 
ing condition and that the operation of the elevator would 
perform this function while it was on its upward way, because 
tl^e elevator was above the employee at the time he fell. The 
evidence that the gates were locked before the fatality, if true, 
ivould make it impossible for the employee to get into the well; 
-and the testimony that the gates were locked after the accident, 
if true, would entirely preclude the possibility of the employee 
having gone through the gateway to his death. Such evidence 
is not regarded as credible. The fact is that the employee fell 
into the pit through gates which must have been open, either 
because of their defective condition, or which opened because 
of their defective condition, plus the unexpected collision of the 
employee's body with them. 

The petitioner is not required to prove affirmatively all the 
facts and circumstances attending her decedent's death by direct 
evidence; "she may show the existence of such facts as would 
warrant the inference that ... he did not commit suicide and 
did not meet his death as the result of intoxication. . . . An 
injury to a workman may arise out of and in the course of his 
employment even if he is not actually working at the time." 
(See Von Ette's Case, 223 Mass. 56.) There is no evidence or 
intimation even that the employee was intoxicated or com- 
mitted suicide. "If the intestate had fallen and received the 
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injuries she did while actively engaged in the performance of her 
duties, the risk and harm of that fall would have been an 
incident and hazard of her employment, although the cause of 
her fall might rest in pure conjecture and speculation. When 
the intestate fell she was not in the active performance of her 
duties, but was upon the premises of the subscriber and in its 
employment." (See Hallett's Case, 232 Mass. 49.) 

It is an utter impossibility for the claimant to prove affirma- 
tively all the facts and circumstances attending the employee's 
death; and she cannot show the exact cause of his death, other 
than the fall into the elevator pit. She has shown that he was 
on his employer's premises; perhaps resting for a moment or 
two following his arduous work of dumping the salted ice 
from the tank; that the particular place in which he was last 
seen was very dark; and that he fell into the elevator pit to 
his death. No claim of serious and wilful misconduct has been 
raised by the insurer, and no misconduct of any kind has been 
shown by the evidence. The employee's injury and death arose 
out of and in the course of his employment. 

The decision of the Board member upon the question of 
dependency is revised to accord with the decision of the court 
in Freeman's Case, 233 Mass. 287. The employee earned during 
the twelve months immediately preceding the date of his fatal 
injury a total of $132.50, or an average weekly wage of $2.55. 
This amount is computed as follows: $3 a week for the first 
four weeks of the fifty-two weeks immediately preceding the 
date of the injury; $1.50 per week for the next thirty-four 
weeks; $3.50 for the next ten weeks; $9.50 for the next three 
weeks, and $6 for the full week immediately preceding the 
injury. The entire amount received by the employee was 
contributed to the support of his mother. The expenses in- 
curred by the mother on account of her son are pertinent only 
in determining the fact of dependency, but irrelevant in ascer- 
taining the amount of compensation to be paid after the fact 
of dependency has been established. See Dembinski's Case, 
231 Mass. 261; Freeman's Case, 233 Mass. 287. Dependency 
is a question of fact as of the time of the injury, at which time 
the employee's mother was dependent upon him to the extent 
of his earnings. Under this decision, therefore, the mother is 
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entitled to the minimum weekly payment of $4 a week for a 
period of five hundred weeks from the date of the injury, sub- 
ject to the provisions of the act. 

Requests for findings and rulings hereto attached are given 
in so far as they are in accord with these rulings and findings; 
otherwise they are denied. 

David T. Dickinson. 

Joseph A. Parks. 

Chester E. Gleason. 

John H. Cogswell. 

Filed Monday, Jan. 26, 1920, at 9 a.m. 

Decree of the Supreme Judicial Court. 

Carroll, J. Charles McMahon was killed on the night of 
Sept. 9, 1918, between 6 and 7 o'clock. At the time of his 
death he was fifteen years of age. The dining room and 
kitchen of the restaurant where he was regularly employed as 
a "bus boy" were on the second floor of the building. In one 
corner of the kitchen there was a freight elevator. Its shaft 
extended from the basement to the top of the building, and 
was guarded by heavy doors which were supposed to be closed 
and fastened when the elevator was not at the floor. He had 
been engaged in cleaning a water cooler situated in a passage- 
way between the dining room and kitchen. At a quarter past 
6, when this work was finished, he was seen by the head 
waiter, and when next seen he was standing in the kitchen 
near the elevator. The employee who saw him in this position 
stated that she did not know how long he had been there; 
that she went from the place where she was working to the 
sink, about halfway across the kitchen, and returned im- 
mediately, when an outcry was heard, and the dead body was 
found at the bottom of the shaft. It was estimated that from 
one to ten minutes elapsed from the time he was last seen 
alive until the outcry was heard. 

The upper and lower doors of the elevator, guarding the 
entrance to the shaft, when locked or fastened could be opened 
only from the inside of the elevator. At times the doors 
failed to catch as they came together. When this happened 
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the doors could be opened from the kitchen by downward 
pressure on the lower door, and if so opened, "and it did not 
open all the way down to the bottom where there was a 
catch to hold it open, it would close of itself." There was 
also evidence that the catch holding the door open "might 
not be released when the elevator went up." The elevator 
operator testified th^t he finished his work at 6 o'clock and 
left the elevator in the basement, and the doors on the second 
floor were closed. No one testified the doors were open, and 
there was no evidence that they were locked or fastened. 
When the boy was found, according to the evidence, the ele- 
vator was at the top of the shaft and the doors on the second 
floor were closed. It also appeared that if the elevator "is 
not stopped right still, it will gradually work up or down, 
which ever way the power is." 

If there is any evidence, or if it can be rationally inferred, 
that the employee fell into the elevator well while in the coiu'se 
of his employment, either because the doors were open or he 
accidentally fell against them and pushed them open, then the 
finding of the Industrial Accident Board must stand. It was 
no part of the employee's work to operate the elevator. He 
had been instructed not to use or "go near it," and if there is 
no evidence to support the finding of the Board, or if on the 
whole evidence and drawing every reasonable inference it can 
only be conjecture in what manner and from what cause he 
met his death, so that the mind is left in suspense and doubt 
whether he was at the time within the scope of his employment 
or attempting to use the elevator for purposes of his own, 
and where one conclusion is as rational as the other, then the 
cause of his death is a matter of mere speculation, and it has 
not been shown, as required by the Workmen's Compensation 
Act, that the injury arose out of or in the course of his em- 
ployment. Dube's Case, 226 Mass. 591; Sanderson's Case, 
224 Mass. 558; Savage's Case, 222 Mass. 205. 

Even if the evidence showing that the doors were closed at 
6 o'clock was discredited, there was nothing to show they were 
open, and unless they were open at the time of the injury the 
fatality could not have occurred. The boy may have ac- 
cidentally opened them by falling against them, or he may 
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have intentionally opened them for the purpose of using the 
elevator; but what actually happened on the evidence dis- 
closed is entirely a matter of conjecture. 

According to the operator's testimony, the elevator was left 
by him in the basement. After the fatality, it was found at the 
top of the shaft. If the employee attempted to operate it, the 
position of the elevator would be accounted fpr. On the other 
hand, there was evidence that when the elevator was not fully 
stopped, it would gradually move in the direction of the power, 
and if the Board could assume that because of this the elevator 
could gradually move to the top of the shaft, it was still a 
matter of doubt what caused it to rise. The elevator may 
have been entirely stopped by the operator. The direction 
of the power may have been such that the elevator would not 
ascend, and on all the evidence it could not be reasonably in- 
ferred, to the exclusion of other inferences, that the elevator 
moved from its position at the basement by the mere force of 
the power, or was started by some one other than the em- 
ployee himself. Taking all the facts and circumstances shown, 
and drawing every reasonable inference, it is not disclosed in 
what manner or from what cause the doors became open; 
no satisfactory explanation is given for the location of the 
elevator at the top of the shaft. What the employee was 
doing at the time or the exact cause of the fatality cannot be 
proved with any degree of certainty. These are all matters 
of pure conjecture, and the claimant's case is not established. 
Sanderson's Case, supra; Savage's Case, supra; Dube's Case, 
supra. The case at bar is clearly distinguishable from Von* 
Ette's Case, 223 Mass. 56. As the claimant cannot recover we 
have not considered the other questions argued. 

Decree reversed. 
Decree for the insurer. 
Filed Nov. 26, 1920. 
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Case No. 9877. (236 Mass. 642.) 

Mary Glennon, Widow of Patrick Glennon (Deceased), 

Employee. 
Frank Jones Brewery Company, Employer. 
London Guarantee and Accident Insurance Company, 

Insurer. 

arising out of employment. 

Where a condition of pulmonary tuberoilosis is pre-existing at the time of an injury, 
and such injury hastens the progress of the disease to a fatal termination, it 
may be found that the employee's death is due to a personal injury arising out 
of and in the course of his employment, if the injury which hastens the progress 
of the disease occurs while the employee is engaged in his regular work. 
Madden's Case, 222 Mass. 487; Crowley's Case, 223 Mass. 288. 

DISEASE. 

Where an injury by being thrown from the wagon of his employer hastens the 
progress of pre-existing tuberculosis which the employee had at that time, and 
death follows, the insurer is liable for dependency compensation under the act. 

finding of FACT. 

The finding of the Industrial Accident Board that the employee's death from 
tuberculosis, induced by injuries to his ribs, chest and back, from being thrown 
from the seat of his employer's wagon, arose out of and in the course of his 
employment, must stand, if there is any evidence to support it. 

Report of Member of Industrial Accident Board. 

The member of the Industrial Accident Board appointed 
under the provisions of Part III, sections 5 and 7, chapter 751, 
Acts of 1911, and amendments thereto, having heard the 
parties in the above-named case at Room 272, State House, 
Boston, Mass., and 375 South Huntington Avenue, Jamaica 
Plain, Mass., on Friday, June 25, 1920, at 9.30 a.m., reports 
as follows: — 

Appearances: H. S. Avery, Esq., for the insurer; Frederick 
S. Deitrick, Esq., for the claimant. 

This employee received an injury in the course of and arising 
out of his employment on April 25, 1918. The employer filed 
a report of the accident with the Industrial Accident Board 
under date of April 26, 1918, giving the average weekly wages 
as $21, and describing the occurrence of the injury as follows: 
" While our wagon was waiting in line with others at curbstone, 
automobile truck (B-19026) driven by M. J. Walsh, 45 Webster 
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Avenue, struck back of wagon; helper thrown from seat, strik- 
ing spine against hub of wheel, then to sidewalk, meeting with 
injuries to head." 

Compensation for total incapacity for work at the rate of 
$14 a week was paid to the employee up to the time of his 
death on Dec. 27, 1918. 

Claim for compensation was filed by the widow on Feb. 10, 
1919. 

Question: Whether the death resulted from the injuries 
received on April 25, 1918. 

It is agreed that the claimant is the widow of the deceased 
and was living with him at the time of his death. 

Report of the Evidence. 

John J. Glennon, called by the claimant, testified that he 
lives at 10 Mansur Street, Roxbury, and is the son of Patrick 
Glennon, deceased. Witness remembers the date of his father's 
accident to have been April 25, 1918. He was home on that 
day, but does not remember the time his father came in. 
Witness saw his father on the night of the accident and on the 
morning after it. Witness saw his body because he massaged 
him; he was black and blue around the chest and side, hip and 
back of his neck. Witness rubbed his father from time to time, 
up to the time of his death. Witness noticed about his father's 
physical condition that he went "down hill" and never im- 
proved any. He was always complaining about the pain in 
this region (rubbing the region around the chest); he spit up 
phlegm so much that a receptacle was always kept near him. 
Before the accident witness' father was always well and worked 
every day. Witness never heard his father complain of any 
chest trouble; his father was always a healthy, robust man. 
Right after the accident he started to go "down hill," and that 
condition continued until the time of his death. Witness re- 
members the date of his father's death; he was home at the 
time it occurred, Dec. 27, 1918. 

Cross-examined: Up to the time of the accident, witness' 
father always worked steadily. Asked if his father had ever 
complained of anything up to that time, witness stated that he 
had squashed his thumb and hiurt his foot, but had treatment 
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for this. The deceased had never complained of anything 
wrong with his stomach, as far as witness knows. Witness' 
father was in bed most of the time after the accident; he 
would get up for, say, about one hour or perhaps two, and 
then go back to bed again; he was in bed the greater part of 
the time. Witness, asked if there was not a time during the 
summer or latter part of the summer, that his father would get 
out around and go down town and also go to visit one of his 
daughters out in the country, replied that he did this, but 
that was only for half a day or a few hours. He would come 
back home every time. Witness thinks he did go to visit his 
sister and spend an afternoon there with her, but he never stayed 
overnight. Witness was away part of the time; he was sta- 
tioned at Camp Devens, but he came home once a week and 
sometimes twice. Witness' father was always at home when 
witness came to see him from the camp. Witness, asked to 
recall that on June 15 the deceased came down to the oflSce of 
the insurance company from his home, replied that he cannot 
remember the date exactly, but his father went to the oflSce 
for his check; he may have gone on that date. Also, when 
asked to recall the date that he came again, July 6, replied 
that he may have; he does not remember what dates his 
father ever came in town for his checks. Witness, asked if 
about August 7, when his father again came to the oflSce, 
whether or not he was in the country recuperating — asked if 
that might have been, replied that he, witness, never knew his 
father to be in the country; to have stayed there for any 
length of time; he had taken rides there. Witness' sister, 
whom his father visited, lived in Brighton at the Country 
Day School. She is married, and was married at the time 
witness' father went out to see her; that was her home for that 
summer. Witness does not recall that his father came again 
to the oflSce of the insurer on September 28. Witness asked 
if there was not a time in which his father improved or ap- 
peared to improve, replied that sometimes he seemed to look 
better and other times he did not, but he, witness, would not 
say that he ever really improved. Witness never remembers 
his father expressing himself as feeling better a few weeks after 
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the accident; he never did to him. Witness' father did change 
with reference to weight. He lost weight continually from the 
time of the accident; he went from 190 to about 120 at the 
time of his death. Witness is quite sure that his father did not 
gain weight at any time. All witness can testify as to weight 
is from his own general observance of his father; he never saw 
his father being weighed or never particularly noticed his 
weight. Witness, asked if there was not a time during the 
month of September when his father seemed to be quite better, 
replied that he could not say that he felt better. Oftentimes 
his father would look better, but it was not anything that 
witness would call an improvement. After the accident witness 
noticed that his father coughed considerably, and that he spit 
up phlegm; it was phlegm color. Witness does not remember 
whether it was yellowish or dark. The deceased coughed so 
much that a receptacle or basin had to be near him always in 
order that he could deposit the phlegm there. Witness thinks 
that his father's coughing spells would vary; he cannot tell ac- 
curately whether they happened every few minutes or whether 
it was a matter of hours. His father bad a continued cough, 
a "dragging" cough. Witness stated that his father often spit 
up; he does not know whether or not he vomited. Witness 
knows that sometimes his father spit up a clot of blood with 
the phlegm; it was mixed in with the phlegm. Witness could 
not say exactly whether or not it was a bright red clot or dark 
in color. He noticed the blood at the time, but cannot re- 
member whether or not it was dark or bright. This clot was 
mixed in with the phlegm. His father always complained of 
the pain here (pointing to the whole region of the right chest 
to the upper ribs). His hip and back and back of the neck 
were sore, but the region of his chest bothered him most; all 
these parts of his body began to bother him right after the 
accident. After a while his hip, back, and back of his head or 
neck did not bother him so much; but he always complained 
of the chest. Witness cannot say just how long after the in- 
jury that the pain and soreness in the hip, back, and back 
of the neck cleared up. Asked if it was a month afterwards, 
or about the middle of June, witness replied, "I really have 
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forgotten; I cannot tell you because I do not remember/' 
Witness rubbed his father every time he came home; around 
the region of his chest. 

Re-direct: Witness was told about the injury; his father 
said that it happened on Atlantic Avenue, Boston, towards the 
North Station. He was sitting on a high-seated, wagon when 
an automobile struck it from the rear and knocked him from 
the seat to the body of the wagon and then to the street. He 
landed more or less on his side against the curbing, and was 
"knocked out," because "when he came to and took a long 
breath he felt as if his whole insides had ripped." After that 
he came home and went into the doctor's for some liniment. 

Re-cross: His father came home on the electric cars; he did 
not go to the hospital at the time of the accident. As far as 
witness knows, his father came home alone. 

Thomas W. Murphy, called by the claimant, testified that 
he lives at 478 Second Street, South Boston; that he knew 
Patrick Glennon; and that he was the driver on the team upon 
which Mr. Glennon was the helper. He knew the employee for 
three years prior to his accident; he had worked there. He 
always worked steadily; he was always a strong and rugged 
man; he was that on the day the accident happened. He 
should think that he weighed about 190 pounds, and was 
about 5 feet 8 or 9 inches tall. On the day the accident hap- 
pened witness and Patrick Glennon were going along Atlantic 
Avenue between the North and South stations. He was riding 
along side of witness. An automobile owned by Walsh struck 
the team in which witness and Mr. Glennon were riding, knock- 
ing Mr. Glennon to the body of the wagon and then to the side- 
walk. Witness was driving, and when they were "bumped" 
he held on to the reins and they saved him from falling. He 
stopped the wagon, and when he got out, Mr. Glennon was 
standing talking to a policeman. "I asked him how he felt, 
and he said he felt 'pretty sore.'" He did not go on working; 
he went somewhere, probably home; witness did not see him — 
did not see him at all after that. 

To Mr. Donahue: Witness did not ask Patrick Glennon if he 
struck his back when he fell; all he asked him was how he 
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felt, and he said, "I feel pretty sore." He was knocked on his 
back to the body of the wagon and then to the curbing. 

Cross-examined: As far as witness could see, he thinks 
Patrick Glennon fell on his side and back. Witness did not 
work with him all the time. He knew that Patrick Glennon 
was employed by that company for three years; saw him 
working there; and worked with him sometimes. He was 
steady all the time. Witness does not know anything about 
the man's habits as to drinking, but would think that he might 
take a glass of beer "now and again" the same as any laboring 
man. Witness does not know whether he did or not. Witness 
did not stay with him after the accident, so does not know 
whether or not he might have complained of his chest. 

Dr. Cadis Phipps, called by the claimant, testified that he is 
a practicing physician, and that he saw Patrick Glennon on 
Dec. 27, 1918, at his home. Witness, asked as to the man's 
condition at that time, stated, with the help of his report, that 
Patrick Glennon was aged sixty-three, and married. His occu- 
pation was that of a teamster. He stated that he had never 
been sick before, and that he used tobacco and alcohol in 
moderation. His complaint when witness saw him (Dec. 27, 
1918) dated back to April 25, 1918, when his team was struck 
by a truck. The impact threw him over backwards so that he 
struck his head on the wagon and rolled to the ground. He 
was picked up afterwards almost unconscious, walked up and 
down to get the life back into him, as he said, and was taken 
home on the car by a friend. He said that he felt as though 
his ribs were bursting when he breathed. He was in bed 
three days after the accident, but was able to get up after this 
and go out occasionally. He improved somewhat, but later 
became so weak he had to go to bed again. He spit up blood 
six weeks before witness saw him (Dec. 27, 1918), but has not 
raised any for a week prior to the examination. He has lost 
much flesh, and has had a cough since the injury, also he was 
very constipated. On physical examination witness found an 
emaciated man who was prostrated. He was cyanotic. His 
pupils did not react to light; his mouth and tongue were dry; 
his heart was slightly enlarged, slightly irregular and showed a 
systolic murmur at apex. Both apices of the lungs dull on the 
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left side against the left lower lobe in back. There were fine 
moist rfiles in both chests. Abdomen showed nothing abnormal 
except for emaciation. Extremities: No oedema; knee reflexes 
normal. Urine not taken. Witness concluded that the man 
had an advanced pulmonary tuberculosis. If he injured his 
ribs at the time of the accident it is quite possible that the 
injury hastened the progress of the disease. "I do not think 
that it caused the disease, yet I think that it hastened the prog- 
ress or excited it." Witness did not see the report of the 
attending physician at that time. Witness saw signs of tuber- 
culosis, and there is no question in his mind but what the 
employee had that disease. Witness was told that the man 
died on the same day that he saw him, and, asked if there 
would be any question in his mind whether or not tuberculosis 
caused his death, replied that he did not know that the man 
had died just after he saw him. Asked to assume that Mr. 
Glennon, the man witness saw, was a man of robust build, 
healthy, and worked right along and had no signs of tuber- 
culosis, and on April 25, 1918, while riding along Atlantic 
Avenue on a team which was struck from the rear by a truck, 
was thrown off, striking his chest and other parts of his body 
against the wagon, and then fell on to the street, would that 
in witness' opinion be suflScient to light up any latent germs of 
tuberculosis that might have been in the man's system? 
Witness replied, "I think it would be suflScient." Witness 
thinks that the tuberculosis might have gone on indefinitely, 
if there had been no accident, without being lighted up, and 
also thinks it is quite possible that the man might be living 
to-day if not for his accident. 

Cross-examined, witness replied that when he examined the 
deceased employee, Mr. Glennon had some trouble with his 
heart. There was some disease of the muscle of the heart and 
probably a slight involvement of the valves of the heart. 
Witness found nothing else that would indicate any other type 
of disease. The heart trouble that the employee had was 
simply secondary to the tuberculous condition. Witness did 
not eliminate any other conditions: he did not see any signs or 
suggestions of any other condition. Witness did not consult 
with Dr. Culbert, the attending physician. The history that 
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witness obtained was given by Mr. Glennon's wife and son; 
his wife and son told the story and Mr. Glennon agreed to it. 
Witness, asked if he knew that only twenty minutes after he 
had seen Mr. Glennon that he had died, stated that he did 
not know it. Aside from the history of the case, the things in 
witness' examination that made him feel that it was a case of 
tuberculosis were the marked emaciated condition of the man^ 
the cyanotic signs in his chest, and dulness, the change from 
the normal quality of the breath, signs in the top of his lungs, 
and because they were in the top of the lungs, the rdles which 
witness heard in the chest, and the absence of other things in 
the physical examination of the man to explain his emaciation 
and prostration. It was apparent to witness that the man 
was in a very poor condition. Witness, asked if he could 
distinguish the r&les which he heard at the time of his examina- 
tion as being tuberculosis r&les from those that might result in 
a man that was as near death as Mr. Glennon was, replied 
that they did not suggest to him the rfiles that come prior to 
death. Witness, asked if there must have been rfiles before 
death, replied that it depends upon the way a person dies. 
What witness heard were different from the death rfiles. 
Witness' recollection is clear enough so that he wishes to go 
on record that the rfiles he heard at the time of his examination 
were different from the death r&les. The rfiles which witness 
heard were fine, moist rdles instead of the coarse rattling rfiles 
of death. Witness heard no coarse rfiles. You get marked 
oedema in the luDgs in approaching death. The cyanotic 
condition to which witness refers is the discoloration due to 
poor circulation or poor entrance of oxygen in the lungs. It 
may be due to either condition. It might be due to the poor 
entrance of oxygen into the lungs or poor circulation; it 
might also be due to the poor entrance of oxygen into the 
lungs because of a condition of poor circulation. The cyanotic 
condition is not necessarily indicative of tuberculosis; it might 
be caused by other conditions, and it does not necessarily 
indicate a tubercular condition. The general prostrated con- 
dition would be found in any one as near death as this man 
was. Witness does not agree with the statement that the only 
thing in his examination that led him to diagnose tuberculosis 
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was the kind of r&les that he found in the chest; it was all 
things combined. One alone is not suflScient upon which to 
base a diagnosis of tuberculosis. Three things are emaciation, 
prostration and the cyanotic condition of the chest. They 
suggest tuberculosis, but not enough to give it as a diagnosis; 
the fourth point is the fine, moist r&les, together with dulness 
and change in breathing in top and bottom of lungs. Witness, 
asked if the change in breathing might not have come from 
approaching death, replied that in the two locations (top and 
bottom of lungs) it is possible but improbable; it may and 
may not. As far as the history of the case is concerned, the 
thing which impressed witness as being indicative of tuber- 
culosis was the spitting up of blood. Witness does not think 
that he got a description of the blood. As a result of a con- 
dition of tuberculosis a person might spit up some clots of 
blood, a fresh hemorrhage of bright red blood, and sputum 
streaked with blood, either dark or light. There are other 
diseases resulting in the spitting up of blood in some form or 
shape, among them being ulcer of the stomach, cancer of the 
stomach, cancer of the lungs, pneumonia, varicosities of the 
esophagus, and bleeding tonsils over any one of the respiratory 
tracts. Witness, asked if spitting of blood was a marked 
symptom of tuberculosis, replied, "If I understand yoiu- 
question, it is very suggestive; we would always think that.'' 
Witness would not eliminate any of these other diseases that 
are accompanied by the raising of blood entirely. In this case 
the spitting of blood was accompanied by a cough. Witness 
could not give a description of the kind of cough, merely that 
the man had had it since the injiu'y. Witness does not recall 
that he inquired into the kind of cough that the man had; 
he spared the man as much as possible. Loss of weight and 
strength are indicative of tuberculosis in this case, but are 
also indicative of any debilitating disease. Witness could not 
give figures as to the man's loss of weight; he might have 
got some figures from the son, but he does not remember 
putting them down. If the man weighed 195 pounds in April, 
when injured, and only 146 on August 19, witness would think 
it would be very suggestive of tuberculosis. Asked if on 
September 1, about two weeks afterwards, he weighed 157 as 
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against the 146 on August 19, and on September 7, 165J, 
that would have a bearing on the diagnosis of tuberculosis, 
witness replied that perhaps the tuberculosis had quieted 
down. If it had quieted down it would seem that the man 
had begun to recover from it. If the man's weight was 195 in 
April, on August 19, 146, September 1, 157, and September 7, 
165J pounds, asked if he would say that either the tuber- 
culosis was not a factor in his disease or caused his trouble, or 
that whatever effect the injury had upon the tuberculosis had 
ceased, witness would say that the man was recovering from it. 
If the man had a change in condition after that which re- 
sulted in his death, witness, asked if he would say that some 
other factor had come into the case, replied that some other 
factor had come into the case — not some other disease, but 
some other decided thing, just as this injury may have been 
the thing that started him for a time "down hill." Assuming 
the facts that witness has been told as to the man's weight at 
various times, it would be pretty hard for witness to say that 
the injury in April was 'the cause of the man's subsequent 
death. 

Re-direct: Witness, asked if he had ever known of cases of 
tuberculosis where the patient coughs, spits up blood, goes down^ 
for a while, loses weight, and then in some way regains weight, 
goes down again and dies, replied that he had. 

To Mr. Donahue: Witness has had experience with tuber- 
cular patients; how much, it would be pretty hard to say, or 
give figures, but he has devoted a good deal of his time for 
ten or twelve years to examining lungs and chests. He has 
had experience with tuberculosis in his hospital work. Witness 
specializes in internal medicine, and has been connected with 
the Boston City Hospital for eight or nine years, and has had 
a great number of cases of that nature. 

John J. Glennon, recalled by the claimant, stated that Dr. 
Phipps came to examine his father about 12.15 or 12.30 — 
between that time; his father died at almost 5.30 p.m. It 
was five and one-half hours after the doctor saw him; not 
twenty minutes. 

Dr. Frank A. Gardner, called by the insurer, testified that 
he is a physician and surgeon. He was in general practice in 
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Peabody and Salem for a number of years, and about five years 
ago retired from general practice and came to Boston as 
examiner of the treatment of and correction of disabling in- 
juries. Witness had charge of a tubercular hospital, and was a 
medical interne in charge of a hospital during his senior year 
in medical school. For many years witness has given a great 
deal of attention to diseases of the heart and lungs. Witness, 
at the insurer's request, examined a man named Patrick 
Glennon, and saw him several times. Witness first saw the 
employee on May 25, 1918, just about a month after the 
accident. He saw the man at the oflSce of the insurer on that 
date and examined him. At that time the man was complain- 
ing of his back -^ the lower part of his back. There was 
tenderness on touch over the right sacroiliac region, but ap- 
parently not very severe. He stated he was feeling a little 
better. At that time witness saw no trouble with the lungs, 
and heart action seemed good at the time. Diagnosis was 
sacroiliac strain of the right side. He was continually im- 
proving at the time witness saw him! The second examination 
was made on June 15, 1918, when he called at the oflSce. He 
told witness that he felt very much better and that he was 
going into the country to recuperate. On July 6, 1918, he came 
again, stating that his back was much better. Witness found 
improvement upon examination. On Aug. 7, 1918, witness 
saw him again. At that time the man stated that he was in 
the country recuperating and had come in to see witness, who 
advised him to rest a while longer and then come in again. 
During this time the man was getting better, and had less 
tenderness on touch over the sacroiliac line where most of 
his trouble had been. About six or seven weeks later, Sept. 
28, 1918, witness saw him again, and at that time he was much 
better. Witness saw him again on Nov. 9, 1918, when he was 
unable to come in and wrote for his check. 

To Mr. Donahue: The letter was not sent directly to witness; 
it was sent to the company — addressed to the company. Wit- 
ness happened to have that in his record because he had seen 
the man at the oflSce of the company, and he sent in word that 
he could not come in to see witness, and asked that his check 
be forwarded to him. 
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To Mr. Deitrick: Witness made that a part of his record. 
He makes the records himself, and that is a copy of the record. 

To Mr. Donahue: The date of the letter was Aug. 7, 1918. 
The employee merely wrote to the insurer. 

On further direct examination, witness said that he saw the 
employee again when he was requested by the company to go 
to the man's home and make another examination. This was 
Nov. 11, 1918. The employee, Patrick Glennon, told witness 
that about Oct. 1, 1918, he went to bed at night as usual, but 
that he awoke in the night and had an "awful" pain in the 
lower part of his back, indicating the location by putting his 
hand over the sacrum. The employee also told witness that 
the pain lasted about a week. About the time the pain let 
up he raised a big lump of dark blood, but had raised none 
since then. Glennon told witness that he called a doctor, and 
that the pain lasted about one week. When witness saw him 
he said he had no pain at that time. Pulse, sitting, 64, stand- 
ing, 80; appetite good; bowels in fairly good order by an 
injection; no headache now; walks out a little every day; 
evident tenderness of the sacro line on either side, worse on 
the left; soreness is increased on stooping. When witness saw 
him he gave every indication of having gone through the illness 
that he described. He walked slightly unusual; very different 
from the strong, firm gait he had when witness last saw him at 
the oflSce. He walks out in the street a little each day and 
believes that he is gaining a little strength. He is improving 
steadily though slowly. He feels more like getting up in the 
morning than he did. His doctor examined his urine and stated 
it was O. K. The sacro trouble has evidently lighted up in 
some way, and witness asked him if he had strained himself in 
any way, but the employee could not remember whether he 
had or not. Witness believes that the employee was honest 
in his statements regarding the pain. How long it would take 
the employee to '*get back" witness could not tell at this time, 
as it is not a favorable time of the year for such troubles. This 
was the last time that witness saw Patrick Glennon. Witness, 
asked if he got any history or made any observation of any 
cough which the employee may have had, replied, he (the 
employee) never told witness, from the time witness first saw 
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him until the end, of a cough, or complained of a cough or of 
any special pain in his chest. His pain was in the back and the 
hip. Witness stated that he found no evidence in his examina- 
tions or had no history which he got from the patient that 
would indicate to his mind that the man had tuberculosis. 
Witness does not believe that the man had tuberculosis from 
what he saw of him from time to time. When witness first saw 
the employee he did not weigh him. At the latter part of the 
time he came in he looked better and was continually improving 
and gaining in weight. That was in August, 1918. Witness did 
examine the employee's lungs, but found no rdles indicative 
of tuberculosis, nor anything else indicative of that disease. 
If tuberculosis caused the employee's death on Dec. 27, 1918, 
witness, asked what would he say as to the time when the 
tuberculosis either lighted up or began from the examinations 
that he had made, replied that, "It began between the time I 
saw him last and the time of his death." Witness, when asked 
if in any of his examinations he found any malignant condition 
of any kind, replied that when he saw the employee the last 
time it was not clear to him just what might have occurred 
to cause that recurrence or new condition of the severe pain 
that he had. The fact that he had raised a large lump of blood 
when he had that pain led witness to believe that in the case 
there was some condition other than the sacroiliac strain — 
other than the strain of the back. 

Cross-examined, witness stated that he saw this employee 
eight or ten times, and that upon examination he removed the 
employee's clothes from particular parts of his body. He 
examined the employee's lungs, but did not examine his urine 
or the contents of his stomach. Witness never called in a 
specialist to examine Mr. Glennon with him; he thought the 
man was getting better. He never called any one else in. If 
Mr. Glennon was suffering from some other disease or from 
any internal condition, witness did not discover it during that 
summer, but upon his last examination he discovered evidence 
of other trouble. Witness asked the employee if he had 
strained himself in any way. This was on Nov. 11, 1918, the 
last time witness saw the man. Witness did not call in an 
expert or ask the employee to submit to an X-ray examination; 
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merely got in touch with the doctor in the case, as is the proper 
way to proceed. Witness represented the insurance company 
in making these examinations. From the date of witness' last 
examination (November 11) until the date of Mr. Glennon's 
death (December 27), seven weeks afterward, witness did not 
talk to any other physician or request an X-ray examination of 
Mr. Glennon. The doctor does not believe that this man had 
tuberculosis, but he examined him for that disease. Witness 
listened to the man's breathing and tried his chest for evideijce 
of rfiles or local dulness in the lungs. This was at the man's 
home on Nov. 11, 1918, but he has not the fact that he ex- 
amined the man's lungs in his notes. Witness has in his notes, 
dated May 25, 1918, that he examined the man's lungs, but 
examination failed to show any trouble with the lungs, and 
heart action seemed good at the time of this examination. 
This was one month after the occurrence of the accident. 
Witness examined the man's lungs at his home on Nov. 11, 
1918, but he did not put it in his notes. Witness, asked if 
there was anything else that he did at the house examination, 
replied that he made various examinations as to the amount of 
bending, on posture, moving, etc., in order that he could see 
what the man could do in the way of bending, but these 
movements are all recorded in his notes. Witness did examine 
the man's lungs on Nov. 11, 1918, but it is not recorded in 
his notes. 

At this point Mr. Donahue looked over the notes that the 
witness had. 

To Mr. Donahue: The only note in witness' own handwriting 
was that of May 25, 1918. The others were copies of originals 
that he made for the insurance company. His practice is to 
make three copies, one for himself and two for the insurer. The 
notes that he has were all elaborated from notes that he took 
on small cards while making the examination; they were en- 
larged later. It is witness' practice to do that on the same day 
as the examination is held, if possible. 

Fred Stahl, called by the insurer, testified that he is an 
ambulance driver for the Peter Bent Brigham Hospital, a 
fourth-year student attending Harvard Medical School, and 
he has been delegated by the hospital to come to court and read 
these records. 
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April 29, 1918. — Glennon, Patrick; age: 65; married; white. Ad- 
dress: 10 Mansur Street, Roxbury. Occupation: Laborer. Patient was 
injured at work. Name of employer: Frank Jones Brewing Company. 
Address: 21 Lewis Wharf, City. Nature of accident: Was pitched from a 
wagon hit by auto; injury to head and right hip; happened April 25, 
1918, at 11.30 A.M. Place of accident: Atlantic Avenue, City. Brought 
t^ hospital : Alone. Treated by Dr. Saeger. 

Outdoor Department Record. 

Jan. 5, 1916. — Sore left foot; at work on Thursday, Dec. 30, 1915. 
Signed GWRS. 

Jan. 5y 1916. — This patient had a contusion of left shin and also 
varicose veins of the left leg and a lot of ecchymosis. Treatment: Boric 
ointment and pressure bandage. 

Jan. 7, 1916. — Same treatment — slightly improved. 

Jan. 8, 1916. — Same treatment — greatly improved. 

Jan. 11, 1916. — Same treatment — improved. 

June 13, 1917. — Jammed left thumb in door. Three days ago door 
slammed on left thumb producing a lacerated wound about two centi- 
meters in length over palmar aspect; slightly sore. 

Physical examination: Lacerated superficial wound over palmar aspect. 
Finger is swollen, some ecchymosis with crepitation in second phalanx. 
Treatment: Dry bandage. X-ray shows comminuted fracture, gutter tin 
splint. Diagnosis: Fracture of thumb. 

April 29, 1918. — Insurance case. Injured at work on April 25, 1918. 
On that date auto hit wagon, throwing him off the team, and injuring head 
and right chest. Injury to head a little sore, but does not bother him 
much. Has constant soreness in hip, but no pains. Physical examination : 
Contusion of right hip. Treatment: Strapping. Roentgen report. No. 
10215. Patrick Glennon, surgical, 25345. Date: June 13, 1917. There 
is a very large comminuted fracture of the distal phalanx of the left first 
finger. Roentgen report, No. 25345. Outdoor Department. July 13, 
1918. Patrick Glennon. There was considerable delay at the third portion 
of the esophagus aggravated by the taking of solid food. Fluroscopically 
was unable to note irregularity in outline and barium. The stomach was 
high, normal in tone and outline. Peristalsis was rather vigorous. There 
was no gastric stasis. A good sphincter and first portion of the duodenum 
were seen. Ileum was apparently normal, and at the end of six hojrs the 
barium column had reached the hepatic flexure. The cecum was normal 
and appendix was not seen. Aside from the slight looping of the splenic 
flexure and descending colon the large bowel was normal. Was unable to 
get a satisfactory plate with the barium in the esophagus, as the latter 
emptied too rapidly. It suggests irregularity and is probably organic. 
*^I will try to obtain another plate." (McCarthy). 

June 16, 1917. — Wound slightly infected. Cleaned with alcohol. 
Treated with ammoniated mercury dressing. Splint. 
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June 20, 1917. — Doing well. Dry dressing. 

Jvly 5, 1917, — Clean and good. Fairly good function, but slightly 
stiff. Discharged without splint. 

SepL 6, 1918. — Sore left foot. The leg is massively oedematous. There 
is moderate oedema of right ankle. Left leg shows dilated varicose veins. 
Tight flannel bandage applied and patient instructed in its use. 

Sept. 14t 1918. — Treatment: Patient measured for Corliss stocking. 

Oct. 2y 1918. — Received Corliss stocking. 

October 31, IPl 5. — Medical 25345. Patrick Glennon. Temperature, 
98. Pulse, 80. Weight, 179. Has a pain in stomach and has had it four 
weeks — a constant pain; hurts to draw a deep breath. Seems worse 
after eating. Coughs and vomits (?) in morning; gets up a little bloody 
but not every morning. Has quite a bit of gas. Appetite seems good, 
but he can't eat because of pain. Is very constipated. Pain is mostly 
on swallowing. Past history: Doesn't recall any illness. Throat, never 
sore. Cardio-respiratory, no symptoms. Gastro-intestinal, as stated. 
Kidney, no symptoms. Genito-urinary, no trouble. Blood pressure, 140 
systolic, 85 diastolic. Pupils equal and react to light and distance. Teeth, 
generally carious. Throat, negative. Heart, 11 centimeters to the left 
of the midstemal line. Blowing systolic murmur best heard over apex. 
Lungs, negative. Abdomen, doughy, tender just below a quite prominent 
xyphoid. Knee jerks, Westphal's phenom. Varicose veins on left lower 
leg. Urine, specific gravity 1017. Sugar and albumen negative. Signed 
Drs. C. W. Swartz and West. Patient gives a history suggesting cardio- 
spasm. Some shortness of breath on exertion. Heart, somewhat enlarged, 
12 centimeters to the left, soft blowing systolic murmur at apex transmitted 
to axilla. Occasional extra systoles. Advise gastric analysis. Possibly 
X-ray later. 

Nov. 1, 1917. — Gastric analysis. Fasting contents. Occasional free 
HCl, 12 total. Specimen I, 30 HCl, 63 total. Specimen II, 25 HCl, 62 
total. Specimen III, 10 HCl, 25 total. Blood present in aJl specimens 
withdrawn. WRK. 

Nov.2,1917.-'X'Ta,y. 

Nov. 3, 1917. — Temperature, 97. Pulse, 80. X-ray report not up. 
Return Monday or Tuesday. 

Nov. 5, 1917. — Eleventh month, second day. Fluoroscopic examina- 
tion: Barium passes down the esophagus in normal manner to a point 
about 3} inches above diaphragm where there is met an obstruction with 
sharp angulation of shadow anteriorly. After some heaping of the material 
it passes readily aroimd the obstructing mass and into the stomach. 
Stomach apparently normal. Duodenal cap not seen. 2.15 p.m.: After 
five hours stomach empty. A smaU amount of barium still present at point 
of obstruction in esophagus. Plates confirm fluoroscopic examination 
showing obstruction with stasis and distention of esophageal canal. Prob- 
ably carcinoma of the esophagus. Temperature, 99. Pulse, 64. Patient 
told that he has what is probably a growth on his gullet, but so long as he 
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can eat 0. K., no operation. Will report later on if he gets into trouble. 
Phone number is on card. WRK. 

May IS, 1918. — Temperature, 98.8. Pulse, 76. Doesn't vomit, but 
regurgitates food. Thinks he is holding his own. Just has constant sore- 
ness below lower end of sternum. Is eating soft food, and while he has 
trouble in getting it down, he has lost but 3 pounds the past year. To 
return Wednesday to see Dr. Jacobson as to advisability of operation. 

May IS, 1918. — Patient says that he feels all right now and that he 
has gotten over his cold and bronchitis. Ate this morning three eggs, 
plenty of toast, some meat and potatoes; says he does not vomit any food, 
but spits up considerable phlegm. Belches a good deal of gas. Last 
November had some difficulty in swallowing solid food when he had 
bronchitis. X-ray plates at that time suggest neoplasm of the esophagus, 
with cessation of this respiratory distress. He has felt all right, eating 
everything without any vomiting until about a week ago, when he says he 
became "stopped up with cold" and felt a sore, tender area in lower por- 
tion of his throat on swallowing solid material. No trouble with liquids 
or soft solids. At the present time is eating everything, from liquids to 
soft solids, without any discomfort. Belches considerable gas and is 
somewhat troubled with constipation. Has lost only about 3 to 4 pounds 
during a year and a half. Is to have X-ray plates of the esophagus again 
in case of further trouble. 

July 11,1918. — Temperature, 98.6. Pulse, 90. Patient now has a severe 
pain in lower part of right chest over gall bladder, but apparently not 
connected with gall bladder. Patient has lost 20 pounds since the last 
four weeks. Physical examination: No change. No mass palpable. 
Eepeat bismuth studies. WRK. 

July 12, 1918. — There is no note. 

July 13, 1918. — Temperature, 97. Pulse, 78. Weight, 165 pounds. 

July 16,1918. — Temperature, 98. Pulse, 80. Patient feels improved as 
far as his pain is concerned, but feels quite weak. .Is able to eat very weU. 
Eats cereals, milk, eggs, etc. Is unable to eat solid food. To keep up diet. 
Return in two days for X-ray report. 

July 19, 1918. — Temperature, 97.4. Pulse, 104. Two days ago spit up 
rather a large clot of blood ; since then has felt much better. Feels stronger 
and appetite is much better. Hemoglobin, 80 per cent. Treatment same. 

August 2, 1918. — Temperature, 96.6. Pulse, 72. Weight, 155 poimds. 
Patient felt all right until yesterday. Able to take soft food without 
difficulty. Yesterday vomited everjiihing he took. No blood. This 
morning managed to eat a few mouthfuls of oatmeal, but vomited it. In 
a few minutes was able to keep some of it down. Patient did manage to 
keep down an eggnog yesterday. Treatment: To take small amounts of 
food at frequent intervals. Patient has lost 12 pounds in three weeks, 
actual weight. Return to-morrow afternoon for observation. Gastrostomy. 

Oct. 2, iPi^.— Temperature, 99. Pulse, 80. Weight, 155 pounds. Is 
getting worse and losing weight. Looks paler and thinner than before. 
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Talked quite plainly to patient about future outlook, and he is willing to 
try operation S. O. S. (if necessary). Treatment: -^trophin sulphate 
.0005, one ounce twice and three times a day. To try out for spasm. 
WRK. Referred X-ray next time if no reUef . Seems definitely carcinoma 
somewhere. 

Oct, 5, 1918, — Temperature, 97. Pulse, 76. Same. Gas is worse. 
Atrophin sulphate .0005 (12), also soda bicarbonate 50, ac. powder 20, 
mag. ox. (manganese oxide) 50}, a dram three times a day (z. t. i. d.). 
MMB. 

Witness stated that this is the only record that he has. 
There is one X-ray of the stomach that has been destroyed; 
witness has all others. Witness does not know when this 
stomach X-ray was taken. (The X-rays were shown.) 

Dr. Robert R. Culbert, called by the insurer, testified that 
he has been in general practice for about thirty years, and that 
his oflSce for the last three years has been at his home, 373 
South Huntington Avenue, Jamaica Plain. He Is a graduate 
of the University of Vermont. Witness has done hospital work 
in New York and Boston. As a general practitioner, witness 
has had some experience with tuberculosis. Witness saw the 
employee, Patrick Glennon, on May 27, 1918. At that lime 
he came to witness complaining of pain in his stomach with 
vomiting about two weeks previous to his coming to see witness. 
Distressed feeling after eating, also with eructation and lifting 
of gas, and constipation. Witness examined him on that date; 
his weight three months previous to that time had been 190 
pounds, but upon physical examination, witness found the 
present weight to be 168f pounds. His heart had a very soft 
systolic murmur. The liver was enlarged. Examination of the 
abdomen negative; his urine was clear, high colored, but con- 
tained no albumin or no sugar. There was jaundice. June 
5, 1918, witness did not take the patient's pulse and tempera- 
ture at this time. X-ray was taken of the gastro-^ntestinal 
tract, but it was negative; nothing found. He was still com- 
plaining of soreness of the stomach, and his bowels were still 
constipated. June 14, 1918, he was still complaining of some 
soreness in the stomach, but feels some improvement. His 
weight was 169f ; he was gaining a little weight. His lungs 
were O. K. Witness found nothing the matter with his lungs. 
His liver was enlarged and abdomen was negative. His eyes 
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were dear. The heart had a soft systolic murmur. (These 
visits were at witness' office.) June 21, 1918, pain in stomach 
was gone, and patient was complaining entirely of soreness in 
lower point. June 28, 1918, he was still complaining of soreness 
of the stomach. July 1, 1918, pain in stomach better, pain and 
soreness referred to seventh rib below nipple. July 6, 1918, 
he was feeling better. July 10, 1918, his weight was 164i 
pounds. The next visit was July 27, 1918. He stated he was 
feeling first rate since last visit up to last Thursday (four days 
previous to his coming on July 27). Since then has pain in 
lower ribs, right side, pit of stomach hurts slightly, took a full 
breath and Ufted up gas. Weight, 164 without vest. Heart, a 
mitral murmur. Liver enlarged. Chest, negative. Lungs, 
negative. Aug. 10, 1918, he was not feeling any better; he 
vomited twice. Has a Uttle pain in pit of stomach, muscular 
weakness. Weight, 155. Heart, a mitral murmur, but it was 
doing its work. Liver, edge felt and it is sharp but smooth. 
Aug. 19, 1918, soreness, eructations, vomiting, also raising of 
blood. Weight, 1461 pounds. Aug.- 26, 1918, he was feeUng 
much better. Pain gone, vomiting stopped, and his weight was 
157 pounds. Sept. 7, 1918, he was feeling much better; weight 
165^. Soreness much less, no severe 'pain, and has practically 
no eructations. Oct. 12, 1918, witness was called to see him at 
the house. He had vomited considerable blood at 6 a.m. His 
heart was irregular and intermittent. Nov. 11, 1918, has had 
only a couple of attacks of raising blood since. Feels a little 
better. Heart has started to improve. This was the last of the 
notes that witness made. Witness saw the employee on several 
occasions from Nov. 11 until Dec. 27, 1918, the date of the 
Inan's death, but made no notes. On November 11 the man's 
heart had become irregular and begun to break down, and he 
had evidence of what medical men term non-compensalion, 
and oedema of the lungs, like dropsy of the lungs. He grew 
weaker and weaker, and the dropsy set in the abdomen. He 
suddenly died from heart failure. Witness during the time he 
saw him and attended him found no evidence of tubercidosis. 
Cross-examined, witness saw no evidence whatever of cancer. 
Witness, asked if on July 1, 1918, he complained of soreness in 
his breast near the nipple, replied that it was on the right 
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side of his chest, the seventh rib. That indicated a slight 
increase of the lighting up of inflammation of the liver; the 
liver was enlarged. Witness says that the man died from 
myocarditis due to this condition in the liver. Witness, asked 
to assume that this man received a severe injury to his body by 
reason of falling from a team onto the ground, in witness' 
judgment would that increase the trouble to his heart by re- 
ducing his vitality and resistance, replied "of course an injury 
to a man in a condition of that kind would aggravate the 
condition." 

Re-direct: Witness in his notes has no history of any acci- 
dent. When asked if at any time he got a history of an ac- 
cident, replied, "I haven't it here," but the man told him that 
he was on a brewery team and there was a collision and that 
he received injuries 'to his side and chest; witness cannot 
recall anything further. Witness, asked if there were any 
indications or symptoms of trauma of any kind, replied that 
there were no external evidences. Witness had never treated 
the man before the first date he saw him. May 27, 1918. 
Witness diagnosed his case as cirrhosis of the liver and chronic 
myocarditis resulting from the liver condition. Witness, upon 
examination of the man, foimd no evidence of aggravation of 
this disease by any injury; he found no evidence of injury 
at all. This disease that the employee had is a progressive 
disease. Witness stated that to him the improvement in weight 
would indicate that the man for a time had responded to the 
treatment given, and the progress of the disease for that time 
had been arrested; but the man broke down again. The man 
returned to approximately the same weight as when witness 
first saw him, and went a little higher. Witness cannot tell 
what started the employee on the "down hill" course after 
the arresting of the disease. Witness, asked to assume that 
there had been some aggravation of the disease the man had 
at some time by an injury, would he say that such an ag- 
gravation had been overcome and the disease arrested by the 
treatment which witness gave the man around September 
when he returned to better weight than he had, replied that 
he could not express an opinion. 

Re-cross: Witness last saw the man on the day before his 
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death. He saw no evidence at that time of anything other 
than what he has stated. Witness examined the man's lungs 
on his last visit; he always made a general examination of the 
man. He listened to his lungs and heart, and examined his 
abdomen. His family knew that the man was not going to 
live. Witness had told them that about November 11, when 
he was called to see him at the house and when he had vomited 
up blood and his heart broke down; witness told the family 
that "that was the beginning of the end." Spitting up of 
blood, and general weakness and loss of weight are symptoms 
of tuberculosis. On May 27, 1918, the man weighed 168f 
pounds; on June 14, 169f pounds; July 10, 166i pounds; 
July 27, 164 pounds without vest; August 10, 155 pounds; 
August 19, 146j pounds; August 26, 157 pounds; he was 
gaining here. Witness, asked if it were a true fact that in 
tuberculosis some patients will go down hill and then regain 
considerable and then drop again, replied it is. 

To Mr. Donahue: Witness accounted for the 11-pound gain 
from 146 J on August 19 until the 157 pounds on August -26 
by the fact that the man had responded to the treatment and 
that he could eat and thereby put on weight. 

Dr. Timothy Leary, called by the insurer, testified that he 
has talked with Dr. Culbert about this case, but the doctor's 
notes were not available at that time, and so he has not heard 
them read. At 7.30 p.m. on December 27, the date of the 
employee's death, witness was notified that death had occurred 
and that there had been an accident. It is required by law 
that in all cases in which death has in any way resulted from 
a moving vehicle, or where a claim is made that death was 
caused by a moving vehicle, a medical examiner makes such 
inquest. Witness visited the house and made a view of the 
body. Witness did not make an autopsy, but he got a history 
from the family and consulted with Dr. Culbert, the attend- 
ing physician, and tried to get some information from the 
Peter Bent Brigham Hospital and from the records available. 
Witness certified on the information that he got, together with 
the results of his view of the body. Witness, upon his examina- 
tion of the body, found no evidences that led him to believe 
or suspect that death had resulted from tuberculosis. "Frankly, 
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I did not consider tuberculosis; no history was given me that 
suggested tuberculosis." The statement of Dr. Culbert that 
death was caused by cirrhosis and myocarditis seemed con- 
sistent. Upon examination the man had translucent eyelids. 
He was not emaciated, but was thin. The arteries were soft 
and there was a slight oedema of the right leg. The left leg 
was very swollen and showed a region of pigmentation there 
about 33^ by 13^ inches, or a little more than that. His heart 
area was enlarged, and the region of liver dulness was small. 
The abdomen was scaphoid and the belly walls were shrimk 
some. There was no dulness in the flanks, indicating no fluid 
in the belly. His conclusion was cirrhosis of the •liver and 
myocarditis. 

Cross-examined, witness founded most of his opinion upon 
the details he got from the attending physician and from the 
family. The man was dead when witness saw him. Witness' 
examination of this man is purely a matter of form, as in all 
cases where there are signs of criminal violence. The board of 
health will not accept a statement from the attending physician 
in any case where a moving vehicle causes death. Witness 
made an investigation in this case for the purpose of starting 
a chain which will end in an inquest, and not for the purpose 
of testifying in court. Witness knew that Mr. Glennon had 
spit up blood from time to time and that he had lost weight. 
These are symptoms of tuberculosis, and it is true that in 
. cases of tuberculosis a patient may go "down hill" and then 
perhaps regain a little weight, take a sudden drop and die. 
Witness saw no evidence of cancer in his view of the man's 
body; as far as witness knows there was no cancer present 
there. 

Re-direct: Witness, asked if he found anything upon his 
examination that would lead him to change his original diag- 
nosis of cirrhosis and chronic myocarditis; whether or not 
there was any indication of cancer, rejJied, the records of the 
Peter Bent Brigham Hospital would lead him to consider the 
possibility of a carcinoma of the esophagus. (At this point 
Mr. Deitrick, attorney for the claimant, requested the doctor's 
qualifications if he is to testify as an expert on cancer.) In 
the first place, witness is a professor of pathology at Tufts 
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Medical School. As professor of pathology, it is his duty to 
know about cancer; secondly, it has been witness' duties to 
make examinations and specialize in tissues, and report to 
surgeons if there is cancer present in the tissues. His ex- 
perience in that relation would cover several thousands of 
examinations of tissues for cancer, and in addition to that wit- 
ness has experimented on the cause of cancer, particularly 
with relation to the various forms of stimulation that might 
produce it. He has experimented with some of the lower 
forms of marine animals where overstimidation produces a 
cell growth very closely allied to the conditions found in cases 
of cancer. Witness has performed autopsies on several hun- 
dreds, of cases in which cancer was given as the cause of death. 
Medical men do not know much about cancer; what they do 
not know would fill a large library, but there are certain well- 
known facts about the disease. Witness has the utmost respect 
for Dr. Phipps' ability, but does not agree with him in his diag- 
nosis and opinion that the man died from tubercidosis. With 
the information that witness has got from Dr. Cidbert and the 
records of the Peter Bent Brigham Hospital, witness thinks 
there are two things to be considered. There was something 
at the bottom of the esophagus, the X-ray makes that evident. 
Witness thinks the two things to be considered in diagnosing 
this case are either a cancer of the esophagus or cirrhosis of 
the liver. The cirrhosis of the liver is accompanied by an 
interference of the passage of blood; the blood that goes 
through the liver is side-tracked, and one of the important 
side-tracks is the reverse flow through the gastric veins. The 
result of this carrying of blood by the liver through the 
esophageal veins causes the dilation of these veins. In cirrhosis 
a man "blows up like a balloon." The cancer of the esophagus 
might have remained localized for a long time and might 
suddenly have begun to metastasize and send out cells which 
spread and produce new tumors. It is doubtful if this caused 
the sudden loss of weight and sudden "going down hill.*' 
Patrick Glennon, the employee in this case, sustained an 
injury on April 25, 1918, which has been described, and when 
treated by Dr. Culbert on May 25, 1918, about one month 
after the accident. Dr. Culbert found no symptoms of any 
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traumatism at all; he found some definite symptoms that he 
diagnosed as cirrhosis of the liver. There is a history of a 
weight of 167 pounds when the doctor saw him on May 27, 
and then a decrease to 146 pounds in August. Then an in- 
crease of 11 pounds; the employee returned to the weight he 
was when Dr. Culbert first saw him in May. Witness does 
not think that the fact that the man was treated at the out- 
patient department of the Peter Bent Brigham Hospital has 
any connection as to the character of the injury. The accident 
did some harm; but in witness' opinion it did not influence a 
carcinoma of the stomach and could not influence a cirrhosis 
of the liver. If the man lost weight, and then improved and 
came back to normal weight, the general indication would be 
that the harm which had resulted from the injury had been 
overcome and that he was getting back to improvement. The 
man had more or less acute cardiac trouble. Witness thinks 
it would be pretty hard to measure with any exactness the 
harmful influence that the accident had with reference to the 
man's weight, etc., but the accident did do him harm. The 
site of the carcinoma is in a most protected position where you 
could not produce an injury by external violence unless you 
broke ribs or poked something pointedly in; it would have to 
be a serious disabling injury. Witness, asked of the significance 
of a pulse of 64 sitting and of 80 standing on November 11 
when Dr. Gardner examined the man, replied, "I do not think 
that has any significance with reference to a tuberculosis other 
than to indicate that he did not have a very active progress 
in tuberculosis." Witness would expect a man with tuber- 
culosis to have a higher pulse. The man died about a month 
after this (Nov. 11, 1918) examination. It was a very low 
pulse for tuberculosis J witness would expect in tuberculosis 
that the heart would go more rapidly than that, and that a 
man would have had a more advanced pulse. 

Cross-examined, witness, asked if the man had a heart con- 
dition at the time of the accident, and was thrown off a high 
seat of the wagon and landed on the body of the wagon, and 
from there to the street, and received a severe injury such as 
has been described, so that when he took a deep breath "his 
sides ripped," might it not have been possible in witness' 
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opinion that the accident accelerated that heart trouble by 
.tearing some of the ligaments, replied, "When you say liga- 
ments you mean valves." When you tear heart valves there is 
a prompt and serious disability. It is a very unusual accident. 
That might result from an accident. Witness, asked if it 
might hasten the man's death by accelerating the heart trouble, 
replied it might have, and, on the other hand, the man had a 
myocarditis or disturbance of the heart muscle. The leaky 
valve was apparently secondary to the myocarditis of the heart 
muscle. Witness has diflBculty in trying to conceive how an 
accident could lead to a muscle process. You could strain your 
heart in the sense that you produce overaction and a weaken- 
ing of the muscles; this is a temporary weakening. In this case 
witness thinks that the valvular trouble was second to the myo- 
carditis. It may not have been, but witness thinks that the 
valvular trouble followed the muscle trouble. Witness, asked 
if an accident in which a man felt as if "his sides ripped," 
whether or not that was severe, replied that it indicated that 
he had been hurt, without any question. Witness, asked if it 
would indicate some trouble with the man's heart, lungs or ribs 
at that time replied, " I should say chest wall rather than heart 
or lungs, including ribs and muscles." Witness, asked what 
caused the man's death, replied that he certified on the infor- 
mation given him by Dr. Culbert, "Chronic myocarditis and 
cirrhosis of the liver." Witness is inclined to lean towards a 
cancer of the esophagus that did not affect him greatly after 
he lost weight until it began to metastasize into the lungs; the 
weakening of the heart or myocarditis was perhaps the main 
cause of death. Witness does not think that he would have 
seen some evidence of this, and would not expect Dr. Culbert 
to make it out. There was an obstruction in the esophagus, but 
it was minor, a stopping of the flow of the material. The man 
developed symptoms such as vomiting very late. 

The death certificate gives the cause of death as follows: — 

Chronic myocarditis with hepatic cirrhosis. Fall from team which was 
in collision with auto truck April 25. Disability since — accidental. 

Dr. Phipps, recalled by the claimant, stated that he has heard 
all the evidence in this case, including the records of the Peter 
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Bent Brigham Hospital, indicating a carcinoma of the esopha- 
gus, and has heard Dr. Culbert's testimony as to the liver and 
heart trouble. Witness, asked if he had changed his opinion 
that the man died from tuberculosis, replied that the records 
did not change his opinion as to the cause of the man's death, 
but they shed some light upon his disease and upon other con- 
ditions which may have been present. They do not change 
his opinion as to the chief cause of death. The chief cause of 
this man's death was pulmonary tuberculosis. 

Member's Decision. 

Upon all the evidence in this case I find that the employee, 
on April 25, 1918, while riding on the seat of his employer's 
wagon, upon which he worked as a helper, as a result of an 
automobile striking the wagon from behind, was knocked from 
the seat into the back of the wagon, thence out of the wagon 
on to the curbstone, striking his back against the hub of the 
wheel on falling, and sustaining injuries to his ribs, chest and 
back. 

The employee was totally incapacitated for work from the 
time of his injury up to the time of his death, on Dec. 27, 
1918. Dr. Culbert, the family physician, was of the opinion 
that the employee's death was caused by chronic myocarditis 
and cirrhosis of the liver. Dr. Timothy Leary, the medical 
examiner, who viewed the body in his oflBcial capacity, certified 
to the same cause of death, basing his certification upon the 
statements of Dr. Culbert and the history he got. Dr. Cadis 
Phipps, an impartial physician of the Board, and a clinician 
with wide experience, who examined the employee impartially 
for the Board on the date of his death, and who heard all the 
evidence in the case, was of the opinion that the employee's 
death resulted from pulmonary tuberculosis caused by injuries 
to the employee's chest and ribs. 

Upon the evidence, I find that the death of the employee 
resulted from pulmonary tuberculosis caused by traumatism to 
his ribs and chest on April 25, 1918, this traumatism occur- 
ring while the employee was in the course of his employment, 
and arising out of such employment. 

Under this finding the widow is entitled to compensation at 
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the rate of $10 a week until the payments in the case reach the 
sum of $4,000, the first payment to date from the employee's 
death. The widow in addition is entitled to an advance pay- 
ment of $100 for the funeral expenses of her deceased husband. 

Frank J. Donahue. 
Filed Wednesday Sept. 23, 1920, at 9 a.m. 

Findings and Decision of Industrial Accident Board. 

The insurer having filed a claim for review, the Industrial 
Accident Board heard the parties at Boston, Mass., on Thurs- 
day, Sept. 23, 1920, at 11 a.m. 

Appearances: H. S. Avery, Esq., for insurer; Frederick S. 
Deitrick, Esq., for claimant. 

Present: Messrs. Kennard (chairman), Dickinson, Parks, 
Donahue and Cogswell. 

Question: Whether the death of the employee resulted from 
the injuries received on April 25, 1918. 

The report of the Board member contains all the material 
evidence. 

The Industrial Accident Board, on review, affirm and adopt 
the findings and rulings of the Board member, that the death 
of the employee resulted from pulmonary tuberculosis caused 
by traumatism to his ribs and chest on April 25, 1918, this 
traumatism occurring while the employee was in the course of 
his employment, and arising out of such employment. 

The widow of the employee, Mary Glennon, is entitled to 
an advance payment of $100 for the funeral expenses of her 
deceased husband, and in addition a weekly compensation of 
IflO, dating from Dec. 27, 1918, the date of his death, and 
continuing until the total payments equal the sum of $4,000, 
subject to the provisions of the act. 

David T. Dickinson. 
Joseph A. Parks. 
Frank J. Donahue. 
John H. Cogswell. 

Filed Thursday, Oct. 7, 1920, at 9 a.m. 
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Decree of Supreme Judicial Court. 

Per Curiam. The finding of the Industrial Accident 
Board was to the effect, in substance, that the death of the 
employee resulted from pulmonary tuberculosis induced by 
injuries to his ribs, chest and back, received by being thrown 
violently to the hub of a wheel and thence to the curbstone 
from the seat of the employer's wagon where he was engaged 
in his regular work, through the striking of the wagon by an 
automobile. This must stand if there was any evidence to 
support it. Pass' Case, 232 Mass. 515, and cases there col- 
lected. Manifestly there was personal injury arising out of 
and in the course of the employment. The only question is 
whether there was ground for the finding that the death 
resulted from that injury. 

There was testimony tending to show that at the time of 
the injury the employee had pulmonary tuberculosis, and that 
the injury, while not causing this disease, hastened its progress 
or excited it to a fatal termination. This was enough to 
warrant a finding against the insurer. The case is fully within 
the scope of Madden's Case, 222 Mass. 487, 493, and Crowley's 
Case, 223 Mass. 288. 

Decree affirmed. 

Filed Dec. 16, 1920. 



Case No. 6171. (236 Mass. 688.) 

Mrs. Margaret Devine, Widow and Alleged Dependent 
OF John Devine, Employee. 

Granite Mills, Employer. 

Employers' Liability Assurance Corporation, Ltd., In- 
surer. 

PROCEDURE. 

Where the hearing of the dependent's claim for compensation for the death of her 
husband was held by a single member of the Industrial Accident Board, as 
provided by St. 1917, c. 297, in force at the time the hearing occurred, instead 
of by a committee of arbitration, in accordance with the statute in force at the 
time of the injury, and dependent claimed that the single member had no 
jurisdiction, it was deijided that this contention could not be supported, St. 
1917, c. 297, relating wholly to procedure and having no effect, upon th^ sub- 
stantial rights of the employer, employee or insurer, and no constitutional right 
of the employee or his dependent being impaired by the procedure followed in 
this case. Commonwealth v. Phelps, 210 Mass. 78. 
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COMPENSATION. 

The payments provided by the act are founded simply upon the injury received, and 
have no relation to any theory of fault on the part of the employer or right on 
the part of the employee, either in tort or contract, established by law prior to 
the passage of the act; the word "compensation" means the money relief 
afforded according to the scale established and for the persons designated by 
the act, and not the compensatory damages recoverable in an action at law for 
a wrong done or contract broken. Derinza's Case, 229 Mass. 435, 441. 

REHEARINGS. 

The act provides that **no party shall as matter of right be entitled to a second 
hearing upon any question of fact,'' the implication of this sentence being that 
commonly there shall be no rehearing. There is no doubt of the power of the 
court to send a case back for further hearing when justice seems to require it. 
Nelson's Case, 217 Mass. 467; Doherty's Case, 222 Mass. 98. Where both the 
Industrial Accident Board and a judge of the Superior Court have decided that 
in the present case there ought to be no rehearing, and there is nothing on this 
record to show that there has been any abuse of discretion, it cannot be said 
that it was not wisely exercised. Fierro's Case, 223 Mass. 378; Bean's Case, 
227 Mass. 558; Gorski's Case, 227 Mass. 456. 

FINDINGS OF BOARD. 

The finding of the Industrial Accident Board must stand if supported by evidence. 
Pass' Case, 232 Mass. 515. 

Report of Member of Industrial Accident Board. 

The member of the Industrial Accident Board appointed 
under the provisions of Part III, sections 5 and 7, chapter 751, 
Acts of 1911, and amendments thereto, having heard the 
parties ih the above-named case at Fall River, Mass., on 
Friday, March 15, 1918, at 10.30 a.m., reports as follows: — 

Appearances: Charles R. Cummings, Esq. (John W. Cum- 
mings, Esq., of counsel) for the widow; John T. Swift, Esq., 
for the insurer. 

It was agreed that John Devine, the deceased employee, 
received a personal injury arising out of and in the course of 
his employment on May 14, 1917; that his average weekly 
wages were $9; and that he was paid compensation at the rate 
of $6 per week up to Sept. 16, 1917. 

Questions: (1) was the employee's death due to a personal 
injury arising out of and in the course of his employment? 
(2) dependency. 

Report of the Evidence. 

All the material evidence is reported herewith. 

Mrs. Margaret Devine testified that her husband, John 
Devine, was fifty-three years old when he died. She is sixty- 
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two years of age. Her husband was employed in the Granite 
Mills. On May 14, 1917, he was home to dinner, and he was 
apparently all right at that time. When he came home in the 
evening he complained of an injm^y to his back. He told her 
that he was lifting a lap and he slipped, injm'ing his back, 
and his elbow "came against the machine.'' She noticed his 
left elbow that night before he went to bed. There was a little 
red spot on it. He was unable to go to work the next day. 
On the following Thursday he went to the hospital and re- 
mained there one week. She was not able to go to see him 
while he was in the hospital. He was still sick when he re- 
tiu*ned from the hospital. He complained of his elbow after 
returning from the hospital, and at that time there was a red 
spot on it. He went to the hospital every day after that for 
treatment of his back. (It was agreed that an operation was 
performed on Mr. Devine's elbow at the hospital.) His arm 
was done up in bandages, and he complained of it up to the 
time he finally went to the hospital before his death. 

On cross-examination, Mrs. Devine testified that there was 
no bruise on the other elbow. 

Wilmer T. Kelley, called by the claimant, testified that he is 
Mrs. Devine's son-in-law. He saw Mr. Devine about May 16 
or May 17, 1917, at the hospital. At that time he questioned 
him as to his condition, and he told him that while lifting a 
lap he sprained his back and knocked his elbow against a 
machine. He saw him on the street shortly after he left the 
hospital, and at that time he said that there was something 
growing on his elbow and the doctors wanted to open it, but 
he would not consent to have it opened. 

Mr. Swift, the attorney for the insurer, offered in evidence 
the hospital records, which are hereto attached. 

Dr. Thomas F. Gunning, called by the claimant, testified 
that he is a practicing physician and surgeon in Fall River. 
He has been in practice twenty-seven years and has held the 
oflBce of medical examiner for twelve or thirteen years. (The 
doctor's qualifications as an expert were admitted.) The case 
of John Devine came to him in his oflBcial capacity as medical 
examiner, but the autopsy was performed at the request of 
Mr. Devine's family. (Mr. Swift objected to the admissibility 
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of the testimony as to the autopsy, on the ground that this 
autopsy was performed at the request of the deceased em- 
ployee's family, after the man's death, and there was no one 
representing the defendant present at the autopsy. Mr. 
Gleason overruled the objection.) Dr. James H. Walsh and 
Dr. Lewis assisted at the autopsy, and Dr. Barre, Dr. Delcher, 
Dr. Hussey and Dr. Normand were present. There were other 
doctors in and out. Dr. Hussey was at that time either house 
physician or house surgeon at the Union Hospital. (Mr. 
Swift objected to the foregoing statement.) Dr. Barre is a 
member of the staff of the Union Hospital, and Dr. Delcher 
is either house physician or house surgeon. Dr. Normand is 
not connected with the hospital. Dr. Walsh was bacteriologist 
at the hospital. An external examination of Mr. Devine's 
body disclosed on the left arm an open, unhealed surgical 
wound that had made some attempt at healing partially, but 
it was not completely healed. Internal examination showed the 
brain normal. On opening up the chest he found within both 
pleural cavities a very large amount of fluid, estimated at over 
a quart in each cavity. There was some congestion of both 
lungs posteriorly, which was not important. The pericardium, 
that is, the covering of the heart, was inflamed, friable ap- 
pearing, with some pus appearing underneath the under sur- 
face. The liver, on microscopical examination, appeared to be 
diseased. The kidneys also gave microscopical evidence of 
disease. The lower lumbar vertebrse seemed quite enlarged. 
He did not know which ones they were. The pericardium, the 
kidney, part of the liver and the bones removed from the 
spine were turned over to Dr. Walsh for bacteriological and 
pathological examination. He found that Mr. Devine died 
from septic pericarditis. Septic pericarditis is a carditis due to 
the formation of pus, or pus within the parts involved, due 
to some germ capable of causing sepsis or poisoning. Sep- 
sis, or blood poison, is a well-understood word. The entrance 
for the blood poison in this case was the wound in the elbow. 
Septic pericarditis was the cause of death. It interfered so 
much with the heart action that the man literally died from 
drowning. He had a quart or more of fluid in both lungs, 
and he probably died from that before he could die from the 
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blood poisoning. The primary cause of death was the septic 
pericarditis. The immediate cause was drowning or the stop- 
ping of the circulation — interference with the circulation by 
drowning of the heart. The death certificate, which was pre- 
sented to the doctor showed the cause of death to be "Septic 
pericarditis, hydrothorax right and left, probable osteomyelitis 
of spinal vertebrse contributory; sepsis following removal of 
bursa at elbow.'' The doctor stated that the death certificate, 
as far as he is concerned, stands correct, except for the "prob- 
able osteomyelitis," which is incorrect. The osteomyelitis was 
a probability only. At the autopsy he found that there was a 
surgical wound on the elbow. The entrance of some septic 
bacteria could cause the generation of pus in the elbow. A 
bursa is due to violence. In answer to the following question: 
"It could come by a man falling and striking against a ma- 
chine?" the doctor replied, "I would still maintain that that 
was violence." (Mr. Cummings, the attorney for the widow, 
offered in evidence a copy of the death certificate.) 

On cross-examination Dr. Gunning testified that a bursa 
could be formed by violence resulting from a fall, such as a man 
would receive by falling and striking his elbow against a machine 
in the mill. A bursa is a closed wound. In his opinion, the 
mere hitting of an elbow against a machine, as has been de- 
scribed, could not cause infection — sepsis. If he assumed that 
a blow on the elbow at that time caused a bursa, it did not at 
that time cause sepsis, positively. The case of John Devine 
was reported to him from the hospital by the medical examiner 
there. The autopsy was performed the following day after the 
death. He did not learn who the different physicians were who 
attended Mr. Devine before he performed the autopsy. He 
knew that Dr. Lewis, Dr. Walsh, Dr. Barre, Dr. Normand or 
Dr. Delcher had nothing to do with the treatment of this case. 
At the time he performed the autopsy Dr. Hussey was either 
house surgeon or house physician. Mr. Kelley was referred to 
him by either Dr. Barre or Dr. Normand. He placed the facts 
in the case before him, and he refused to call the district at- 
torney for autopsy. The cause of death, as given by the hos- 
pital, appeared to be reasonable, and on the facts presented to 
him he felt that there was no necessity for an autopsy. Mr. 
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Kelley said he would like to have an autopsy performed, at any 
rate, and accordingly he performed it. He presumed that Dr. 
Barre was the attending physician when his name was men- 
tioned to him, but he later learned that that was not so. The 
wound on Mr. Devine's left arm was an excised bursa at the 
elbow. An autopsy, carefully and properly conducted, ought 
to disclose whether or not there was any valvular heart trouble. 
As he remembered it, there was no valvular heart trouble in 
this case. In his opinion this inflamed, friable appearing con- 
dition of the pericardium was due to inflammation — disease. 
That disease appeared to be recent, acutely inflamed, and be- 
sides that, it carried with it the appearance of pus and the 
presence of pus. The pericardium had no evidence of an old 
condition. The microscopical examination of the liver and kid- 
neys was made after the autopsy; that was a part of the patho- 
logical and bacteriological examination by Dr. Walsh. The 
lower lumbar vertebrae were injured, but he coiJd not say 
which ones they were. It looked like two of the lumbar ver- 
tebrae which he removed, but he was not certain which ones 
they were. It was a mass of bony tissue, and it was turned 
over to the pathologist for examination. The vertebrce were 
taken out because they appeared to be diseased. He coiJd not 
decide whether that condition of the vertebrae had the appear- 
ance of being recent or of some duration. An X-ray will show 
whether an acute or a chronic condition exists in the bone. It 
would be possible for the sepsis which he found in the system 
to have .emanated from a diseased condition of the vertebrae. 
He made an examination of Mr. Devine's throat and teeth, and 
they appeared all right to him. 

In answer to questions by Mr. Gleason, the doctor testified 
that a bursa is a collection of fluid usually at the end of a ten- 
don, and usually due to violence. It might not be direct vio- 
lence. A bursa might develop on a person's heel from a shoe. 
That is considered violence, but not direct violence. This 
wound was right on the tip of the left elbow. The other elbow 
was all right. 

Dr. E. A. McCarthy, called by the claimant, testified that he 
is a practicing physician, specializing in orthopedic surgery. 
(The doctor's qualifications as an expert were admitted.) He is 
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connected with the Union Hospital. He was called upon to 
attend Mr. Devine in the out-patient department of the hos- 
pital on June 2, 1917. He had a condition of hypertrophic 
arthritis of the spine, or an inflammatory condition of the ver- 
tebral joints. The history given was that while lifting a roller 
weighing about 60 pounds, onto^ a machine, he felt a sharp 
pain across his lumbar spine. His treatment for that condition 
of the spine consisted of strapping, and he was also measured 
for a short back brace, which was applied to his back. About 
June 30 he complained to him of a condition on his left elbow, 
and he asked him when he received the condition which he 
described. He said it happened at the time he injured his 
back. He asked him why he did not report his elbow condi- 
tion at the time of entrance to the hospital, and he replied that 
he thought it would not amount to anything. On examination 
of his left elbow he found a fluctuating bursa, that is, a swell- 
ing which on pressure with the finger indicated that there was 
fluid underneath. The usual treatment for those conditions is 
to excise the bursa, which is causing the secretion of fluid, and 
that means cutting down upon it and removing it, so that there 
will not be any further secretion of fluid. This was recom- 
mended to be done under local anaesthesia. He told Mr. Devine 
that it ought to be* done, and he agreed to have it done, if it 
were done under a local anaesthetic, and witness asked Dr. Mc- 
Creery to perform the operation. When he looked at the bursa 
on the elbow there was no discoloration; it was not red or in- 
flamed. It was about normal in color. He would say that 
that was not recent because it was quite friable and was not 
painful. In his opinion it could be caused as the mati said at 
the time of the accident. He saw the elbow about two weeks 
after it was operated upon. The wound was open and there 
was what might be called a serous discharge. The records of 
the hospital state that this serous discharge continued, and the 
wound was dressed from August 11 to September 8, when a note 
appears that there was no discharge. His arm was placed in a 
sling and a cast was applied on August 9. 

On cross-examination Dr. McCarthy testified that he first saw 
this patient in the out-patient department of the Union Hos- 
pital on June 2, and at that time the only condition of which 
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he complained to him was the inflamed condition of the verte- 
bral joints. On June 30 he complained to him about his elbow 
for the first time. He was present at the time of the excision 
by Dr. McCreery. The excision showed that it was an old 
bursa. The bursa was excised on July 13. In his opinion the 
bursa which was excised coiJd have originated as recently as 
May 14. He would not be surprised to know that it had ex- 
isted much longer than that. Two weeks after the excision the 
wound itself was septic. The record shows that on September 
8 there was no discharge. That did not necessarily mean that 
the sepsis had disappeared; there might have been some granu- 
lation. On October 6 a note appears that a dressing was ap- 
plied to the elbow, which would indicate that the wound was 
still open. After the discharge stops the poison disappears. 
When the discharge stops there is no poison there because it is 
still an open wound. There was no indication of poison there. 

On re-direct examination the doctor testified that as late as 
October 6 a dressing was applied to this wound, and that would 
indicate that the wound was still open. 

On being questioned by Mr. Gleason, the doctor testified that 
an injury causes a bursa. The doctor has seen over a hundred 
cases of bursce. Bursse are quite frequent in industrial acci- 
dents. In miners it is spoken of as a miner's elbow. He 
would say that any violence to any bursa would aggravate the 
condition. He does not know as it would produce pus, but it 
would aggravate it. This was water on the elbow, but it be- 
came septic after the operation. 

Dr. Jaines H. Walsh, called by the claimant, testified that 
he is a physician doing laboratory work only. He is a pathol- 
ogist and bacteriologist connected with the Union Hospital. 
He is a graduate of the College of Physicians and Surgeons, and 
has been a physician since 1910. He assisted Dr. Gunning at 
the autopsy on the body of John Devine. His presence at the 
autopsy was for the purpose of taking pathological observations 
and bacteriological specimens, as directed by Dr. Gunning, and 
whenever, in his opinion, those were necessary to be taken. In 
gross, when the body of John Devine was opened, there was a 
purulent condition of the pericardium. Each pleural cavity 
contained about a quart of fluid. Both lungs appeared to be 
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congested. The liver seemed to be diseased and the kidneys 
were, no doubt, diseased. There seemed to be a thickening of 
the second section of the lumbar vertebrce. The section of the 
pericardium showed an acute inflammation, and the section of 
the liver showed multiple small abscesses scattered through- 
out. The section of the kidney showed chronic nephritis, the 
result of a longstanding condition of the kidney. A culture 
taken from the pericardimn and its fluid showed pus-producing 
organisms — staphlococcus. (The doctor referred to some notes 
which he made at the time of the autopsy.) The section taken 
from the wound at the elbow showed subacute inflammation. 
In his opinion, this man died from septic pericarditis, and he 
found no other cause for it but the subacutely infected wound 
at the elbow. That was the point of the pus-producing organ- 
isms in the man's circulation. 

On cross-examination the doctor testified that in his opinion 
the poison which went into the system and which caused this 
man's death eventually went into the system from the wound 
in the elbow. From his pathological findings he would say 
that the chronic nephritis in this case had existed for a long 
period of time. The pathological findings which were manifest 
could not have been caused by an inflammation of the kidney, 
which was not more than six months old. In his opinion it 
antedated May 14. He examined the second lumbar vertebra 
and that showed no evidence of disease. That was the only 
vertebra that was given him at the time of the autopsy. There 
were multiple abscesses within the liver; these were acute 
abscesses. In the pericardial fluid he found pus-producing bac- 
teria. The pericardial condition was acute. It was an acute 
inflammation, as shown by the sections of the pericardium. 

On re-direct examination the doctor testified that the section 
of the liver showed multiple small abscesses scattered through- 
out. Those could come from the same cause that involved the 
pericardium, that is, from the trouble in the elbow. In answer 
to a question as to whether they could have come from any 
other causes or any other inflammation, the doctor replied, 
"Not in this case, because we found no other focus of infection.'* 
He excluded all other causes as far as it was humanly possible. 
(Mr. Swift stated that there was no question but what the 



Digitized by LjOOQ IC 



72 

deceased employee went to the hospital at the request of the 
mill.) 

Mr. Charles Dwelley, called by the insm^er, testified that he 
is overseer of the carding department in the Granite Mills, 
John Devine worked for him. On May 17 he learned from Mr. 
Devine himself that he had sustained an injury. He came to 
him on that day and told him that he had a lame back, that 
he sprained it while lifting a lap, and that he would like to 
have a card to go to the hospital. As a result of this informa- 
tion he went to the oflBce and secured a card for Mr. Devine. 

On cross-examination Mr. Dwelley testified that Mr. Devine 
was a faithful, steady worker. 

Peter Dexter, called by the insurer, testified that he works 
in the Granite Mills. He worked in the same department with 
Mr. Devine, and he knew him about twelve or thirteen years. 
He and Mr. Devine worked together in the picker room three 
or four years. Mr. Devine never told him about injuring his 
back in the Granite Mills. He remembered that he stayed out 
from work last May, but he did not tell him that he went to 
the hospital. Previous to the time he stayed out, before his 
injury, he showed him a lump on his elbow, and he "squeezed 
it and some water came out of it.'' That was about five or six 
w:eeks. before the accident. He was working at the time, and 
he worked steadily right along after that for a few weeks. 

On cross-examination Mr. Dexter testified that his work con- 
sists of attending intermediates in the picker room. Mr. De- 
vine worked near his machine. This incident of the man show- 
ing him his elbow happened last year, but he could* not say just 
what time. He showed him that lump about five or six weeks 
before he went out the last time. He never spoke of it to any 
one until a man, presumably Mr. John Grandfield, came to the 
mill. He thinks that was after Mr. Devine's death. This man 
asked him how Mr. Devine injured himself, and he replied that 
he did not know, that he never told him "how that lump came 
there." He told this man that Mr. Devine showed him his 
elbow and he had a lump on it. He also told him that he 
"squeezed it and some water came out of it." Mr. Devine did 
not tell him what caused that condition on his elbow. He did 
not complain of any pain. Witness never told the overseer 
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about it. He did not tell Mr. Dwelley about it. Mr. Devine 
said it did not bother him. Witness is a Canadian. He has 
worked in the Granite Mills about thirty-one years. When 
Mr. Devine showed him this condition on his elbow, "he 
squeezed it and some water and something else came out of 
it.** There was a little lump about the size of a marble on his 
elbow. He did not know whether Mr. Devine broke that lump 
or not. 

Mr. Dwelley, recalled, testified that he is in charge of the 
carding department in the Granite Mills. He never noticed 
this swelling on Mr. Devine's arm. The men in the mill work 
with their arms bare. 

In answer to a question by Mr. Swift, Mr. Dwelley testified 
that he never noticed Mr. Devine's arms at all. 

Dr. Stephen M. Gordon, called by the insurer, testified that 
he is a practicing physician and surgeon, specializing in ortho- 
pedic surgery. (The doctor's qualifications as an expert were 
admitted.) He is on the staff of the Union Hospital. He first 
saw Mr. Devine on May 17 at the Union Hospital. He was in 
a ward. He complained of pain and tenderness in the lower 
part of the back, and he treated him. An X-ray was ordered 
and taken. Hot fomentations were applied and the man was 
made comfortable in bed. The hospital notes were written by 
Dr. McCreery at his dictation. He was not discharged from 
the hospital at the suggestion of the hospital authorities, but 
because he wished to go home. He was referred from the 
ward to the out-patient department. He never saw him again. 
He examined the X-ray plates. They showed a condition of 
hypertrophic arthritis of the lumbar region, that is, a thicken- 
ing of the bone. This was the fifth vertebra, the one next 
above the pubic bone. From his examination of these X-ray 
plates this was an old condition, decidedly prior to May 14. 
He heard the testimony of Dr. Walsh and Dr. Gunning. From 
what he knows of the case, the condition which he found as a 
result of his examination of the X-ray, and his treatment, it is 
his opinion that this abnormal condition of the fifth lumbar 
vertebra could have had some connection with the man's 
death. Any hypertrophic condition is induced by some form 
of infection. It may be a chronic condition. It showed itself 
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not only in the vertebra, but also in the spurs on the elbow, 
which were found in the field of operation when the operation 
was performed. Then it was shown again in the infection of 
the kidneys — chronic nephritis. It was shown in the peri- 
carditis, whatever the cause might have been. It might have 
been acute or it might have been the lighting up of an old 
trouble, but all those things look to him as if the cause might 
have been remote from the recent accident. In other words 
he feels that the cause of death might have been remote from 
the injury at the mill. 

On cross-examination Dr. Gordon testified that it was his 
impression that this man was lifting something up over his 
shoulder at the time of the accident. It is his opinion that he 
strained the muscles of the back and lighted up an old hyper- 
trophic condition. In answer to a question as to how this whole 
condition would be lighted up and cause this man's death, the 
doctor replied: "General infection, not only there but other 
parts. I don't know but he had a pericarditis before that. I 
don't know but that he had a periostitis months ago that was 
infected long before this accident; all that could be working 
through his system." He found no indications of that except 
the spurs on the elbow and the fifth vertebra. He saw this 
man's elbow on general inspection. He traces this man's death 
through the general infection elsewhere to the heart. 

On re-direct examination the doctor testified that when he 
received this man in the out-patient department he did not 
examine his elbow. 

Dr. John J. Gorman, called by the insurer, testified that he 
is radiographer at the Union Hospital, and has held that 
position for four years. He is a physician and surgeon. He 
had with him at the hearing the X-ray pictures which were 
taken of John Devine's spine. He examined them, and found 
that they showed a condition of hypertrophic arthritis — bony 
outgrowth. These plates were taken within a day or two of 
his entrance to the hospital, and he would say that this bony 
outgrowth had existed some time before these plates were made. 
He would say that that condition antedated May 14, 1917. 

Dr. Clarence C. McCreery, called by the insurer, testified 
that he is a practicing physician and surgeon in Fall River 
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and Somerset. (The doctor's qualifications as an expert were 
admitted.) He is a member of the staff of the Union Hospital. 
He saw John Devine at the Union Hospital on May 17, 1917. 
At that time he complained of a pain in the right part of his 
back. He gave a history of having been injured while lifting 
a roller lap weighing about 60 pounds. While lifting the lap 
he felt a sharp pain across the lumbar region of his spine. 
He stated that he worked the rest of the day, although the pain 
in his back was severe. His previous history was negative. 
His family history was that his father died at the age of fifty 
years; cause, unknown. His mother died at the age of twenty- 
eight; cause, pneumonia. Two brothers died; cause, unknown. 
He had no sisters. He gave his age as sixty years. Physical 
examination of the back showed backward bending one-half 
normal, forward bending one-third normal, and side bending 
three-fourths normal. All the motions were painful when 
forced. The lower segment of the spine was rigid. There was 
a tender area over the fourth and fifth lumbar vertebrae. There 
was a slight amount of swelling of lumbar muscles. At that 
time he said he fell against a machine; he did not mention 
anything about his elbow. He continued to treat him under 
the supervision of Dr. Gordon. He was in the ward until the 
25th of May, and he saw him every day. He next saw him in 
the out-patient department on June 2. At that time he still 
complained of pain in his back. He said nothing about his 
elbow at that time. He saw him practically every other day, 
and on July 13 he excised the bursa. While talking with him 
about his back condition he showed him his elbow, and wanted 
to know "if that could be fixed up at the same time." He 
asked him how long he had had that condition, and he said 
it had been there quite a few months, that a couple of times 
it had become swollen, but it had gone down again. He told 
him it would be better to have it done under local anaesthesia 
than under a general anaesthesia. The bursa, which was a 
small sac, was removed. There was a little pus and about a 
teaspoonful of straw-colored liquid. There were a few rather 
sharp bony points underlying the bursa, and these were scraped 
off and the bone was made fairly smooth. The wound was 
cleaned and sewed up and a dressing applied. He did not 
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remain in the hospital at that time. At the time he removed 
the bursa there was no infection there. The man told him 
that the bursa had been there for some months; that at 
times it would swell up and go down again, but it never went 
down altogether. That was on June 30, 1917. In his opinion 
that bursa was there prior to May 14, 1917. He would say 
it was an old bursa. There was no evidence of any infection 
there. The first time he saw any evidence of infection around 
the bursa or the place where the bursa had been was Aug. 4, 
1917, and that was nearly three weeks after he excised it. 
As he remembered it, the edges of the wound were red, and 
there was a discharge which consisted of water or serum and 
pus, and the inflammation extended about a half inch all the 
way around. It was discolored, red and dark. He treated 
that infected condition until Sept. 6, 1917. On Sept. 6, 1917, 
there was no discharge, and the wound had filled in. A sterile 
dressing was applied. The skin had not entirely grown over it. 
He saw him on September 8, 13, October 6 and 11, and at 
each time there was no discharge from the elbow, although 
sterile dressings were applied. 

On cross-examination Dr. McCreery testified that some of 
the original hospital records are in his handwriting. He took 
Dr. McCarthy's dictation. He knew that Mr. Devine was 
originally sent to the hospital to be treated for an accident. 
He did not understand at the time that he was treating this 
man that the insurance company were paying for the treat- 
ment. On being shown hospital card No. 109, bearing the 
words "Responsible for charges — Emp. Liab.," the doctor was 
asked if he knew that those abbreviations meant "Employers' 
Liability," and the doctor replied that he understood it that 
way. The hospital treats a number of such cases, and he never 
looks up to see who is paying for the treatment. He believed 
and understood that the insurance company was paying for 
this man. He recorded the treatment for the condition on this 
man's elbow on the same cards on which he recorded the treat- 
ment of his back, and on the same card on which the insurance 
company is marked responsible for the charges. The reason 
he did that was not because he believed that the man was 
injured on the elbow at the same time that he received the 
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injury in the back, but because it is tbe custom of the hospital 
to record those things as they come up, and consequently it 
is their custom to use the same card for the same patient. 
(Mr. Swift agreed that this treatment is marked on the same 
card on which the Employers' Liability Assurance Corporation 
is marked responsible for the charges.) The remarks that Mr. 
Devine made to him about the bursa on his elbow were made 
in Dr. McCarthy's presence. He heard Dr. McCarthy's 
testimony, and he heard him say that the man told him he 
hurt his elbow at the same time that he injured his back. 
In answer to the following question: "Do you mean to say that 
this man said in the presence of Dr. McCarthy that this was 
of old standing, that it was quite old?" the doctor replied, 
"I don't know; we were right there together." The reason 
he did not record Mr. Devine's remarks in regard to the 
bursa on the hospital cards was because those remarks were 
made in Dr. McCarthy's presence, and Dr. McCarthy did not 
tell him to write them on the record. He did not examine 
Mr. Devine's elbow when he entered the hospital, but when 
. he examined it on July 13 there was no scar there. If his 
elbow had been broken or had been opened up by pressing 
water out of it three or four weeks before May 17, 1917, he 
would expect to find some scar or some indication of it, but 
there was no such indication. On August 4 he discovered the 
infection in the place where the biu'sa had been. The operation 
was performed on July 13. He did not see the case from the 
time of the operation until August 4. He did not know the 
cause of the infection. In his opinion the infection did not 
come from the injiu'y to the spine. He thinks that the in- 
fection in the bursa could not come from the injiu'y to the 
spine. The causes of a bursa are trauma of some description; 
for instance, a man might fall on his elbow; he might knock 
it up against a hard object, as against the end of a piece of 
machinery, striking and irritating it that way; that would 
be an exciting cause. 

On re-direct examination the doctor testified that the bursa 
is a normal condition and bursitis is the inflamed biu'sa. The 
mere fact that a person has a bursa is nothing abnormal, but 
if he has a bursitis, that means that the bursa is inflamed 
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from some cause. Biirsitis could result from rubbing on a 
bursa. He knows nothing about the arrangements regarding 
the payment of any of these cases at the hospital. He re- 
ceived no pay for the work he did on this case. 

In answer to questions by Mr. Cummings, the doctor testified 
that, as far as he knows, the hospital receives pay for a certain 
length of time in these cases. The condition of this man's 
elbow at the time he saw it was a definite bursitis, definitely in- 
flamed. At the time he first saw it, it was just a little reddened 
and slightly swollen. That bursitis, in his judgment, could 
have antedated May 14, 1917. 

Dr. Arthur I. Connell, called by the insiu'er, testified that he 
is a practicing physician in Fall River, and has been in practice 
twenty-seven years. (The doctor's qualifications as an expert 
were admitted.) He is a member of the staff of the Union 
Hospital in Fall River. He saw John Devine at the Union 
Hospital as an out-patient. It was his best judgment that 
he saw him about two or three days before he died. That was 
during his regular service as atteilding out-patient surgeon. 
He had no talk with Mr. Devine other than questioning him 
regarding his symptoms. He was dressed when he saw him. 
He examined him and sent him into the medical department 
for further examination. He was first referred from the 
orthopedic out-patient to the medical out-patient, and that 
was where he saw him. He had charge of both medical service 
in the house and the out-patient, and Mr. Devine came under 
his card. After examination he made a diagnosis of chronic 
nephritis, arteriosclerosis and probable endocarditis, which is 
an inflammation of the lining membrane of the heart. He 
attended him until he died. This man died from his heart 
infection. He included in his diagnosis the chronic nephritis. 
He was not present at the autopsy. He knew nothing about 
the autopsy until it was over. 

On cross-examination the doctor testified that he included 
three things in his diagnosis: chronic nephritis, endocarditis 
and arteriosclerosis. He did not write hospital card No. 
14342. On card No. 109 he made the notation, "cardiac dila- 
tation, apex sixth space in outside mammary line." He made 
no note of endocarditis. The note "apex sixth space in out- 
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side mammary line*' means dilatation of the heart to him. He 
was in doubt as to whether he had chronic nephritis. Up to 
the time this man died he was troubled about the diagnosis 
in the case. In answer to a question as to whether the con- 
dition of bursitis could come from the injury to the back, the 
back strain, the doctor replied, "I don't see how it could." 
The chronic nephritis might have been arteriosclerotic in 
origin. The strain of the back might cause the condition of 
the liver, but he thinks it could not cause the kidney con- 
dition. It could cause the condition in the liver by the circu- 
lation of the infected blood traveling through the liver. He 
thinks it could cause it practically the same way in the kidney, 
but not in this case, because in this case the kidney condition 
was of long standing. He had no history of a long duration 
of kidney trouble. He heard the overseer of the room in 
which Mr. Devine worked testify at the hearing that this 
man worked steadily at the mill. He had no history that 
would indicate a chronic Bright's disease. His diagnosis of 
Bright's disease was based on the arteriosclerotic condition. 
He had no antecedent history that would help him to make 
the diagnosis of chronic Bright's disease. Long-continued 
pressure, any trauma or injury or irritation of the bursa causes 
bursitis. (The words "bursa'* and "bursitis" were used in- 
terchangeably throughout the hearing, until Mr. Swift asked 
Dr. McCreery to distinguish them.) On showing the doctor 
hospital sheet marked "96, Case 13379, lu-inalysis dated May 
18, 1917," Mr. Cummings asked him if there was anything on 
that sheet which indicated Bright's disease, and the doctor 
replied that there was not. If the man had Bright's disease 
it ought to appear on the record. On showing him hospital 
sheet dated May 25, 1917, the doctor stated that there was 
nothing on that sheet which indicated Bright's disease. There 
is nothing on either of those sheets which indicates arterio- 
sclerosis. The examinations made in May showed negative 
Bright's disease and negative arteriosclerosis. On being asked 
to explain the reason for that, the doctor replied, "They 
evidently did not look for it." He saw nothing about the man's 
blood pressure on the sheets presented to him, and he saw no 
record of examination of the heart. He would not consider 
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one examination of the urine sufficient proof that the man 
did not have arteriosclerotic kidneys. The fact that the 
examination of the urine showed specific gravity 1020; color, 
amber; reaction, acid; albumin, negative; sugar, negative, 
does not necessarily indicate that the man did not have the 
conditions above mentioned. One examination, in his opinion, 
is not sufficient. That examination, whether it was sufficient 
or not, indicated that the man did not have those conditions. 

On re-direct examination the doctor testified that the note on 
the card from the out-patient department, "apex, sixth space 
in outside mammary line," indicates dilatation of the heart. 
That was to him a sufficient indication of the heart condition. 
He heard Dr. Walsh's testimony. He heard him state that as 
a result of the pathological examination he found a chronic 
nephritis, which in his judgment antedated May 14, 1917; 
that confirms his diagnosis about the chronic nephritis. There 
is nothing on the hospital sheet dated May 25, 1917, which 
shows that any urinalysis was made at all. He would not con- 
sider one urinalysis, as referred to on May 18, as being suf- 
ficient to base a conclusion as to the condition of the kidneys. 

On re-cross examination the doctor testified that dilatation 
of the heart does not necessarily mean endocarditis. He also 
made a diagnosis of fluid in the pleural cavity, but that does 
not appear on the record. He first made that diagnosis in the 
out-patient department, when he saw the man for the first time. 

Dr. A. W. Buck, called by the insurer, testified that he is a 
practicing physician in Fall River, and has been in practice 
twenty-six years. (The doctor's qualifications as an expert 
were admitted.) He did not treat John Devine at the Union 
Hospital. He examined him at his office on Aug. 23, 1917* 
He examined him for the condition of his elbow and his back, 
as to the probability of his being able to return to work. When 
he saw him, he was wearing a plaster cast with a window in it 
and a surgical dressing. He did not remove the dressing, pre- 
ferring to rely on the history of the case as he obtained it from 
the men at the hospital rather than disturb the dressing. He 
was wearing a brace on his back and he did not disturb the 
brace. Mr. Devine gave him his age as sixty years, but he 
looked much older than that. He was somewhat anemic, but 
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he looked as he would expect a man to look who had been in 
the hospital for some time, limited in his activities. He made 
no examination of the kidneys, and he made no examination to 
ascertain whether the man was sclerotic or riot. He made no 
urinalysis. He confined his examination to the elbow and the 
back without removing the brace or the dressing. He thinks 
that one urinalysis would not be sufficient upon which to base 
a conclusion as to whether or not a person is sclerotic or has 
chronic nephritis. Assuming a person has an infected condition 
of the lower lumbar vertebrae, he would say that it would be 
possible for that condition, arising from the infection of the 
lower lumbar vertebrse, to become a systemic infection when 
the word "infection" is used in that broad way. If a man 
has a septic condition anywhere, it may spread through the 
system. The most frequent cause of a bursitis is repeated 
irritation. In his opinion, a bursitis could be caused by 
a trauma. Any irritation, frequently repeated, may cause a 
bursitis. Continuous leaning on the elbow could produce a 
bursitis. He made this examination at the request of the in- 
surance company. 

Dr. Gordon, recalled by Mr. Swift, testified that in his 
opinion one urinalysis would not be sufficient to establish a 
conclusion as to the presence or absence of arteriosclerosis or 
chronic nephritis. Mr. Devine appeared anemic and poorly 
nourished while he was treating him. 

On examination by Mr. Cummings the doctor testified that 
he ceased attending Mr. Devine on May 25. 

Dr. McCreery, recalled by Mr. Swift, testified that Mr. 
Devine did not look like a strong man. He was rather anemic 
and not very well nourished. In his opinion, one urinalysis 
would not be sufficient to establish a conclusion as to the 
presence or absence of arteriosclerosis or chronic nephritis. 

John A. Grandfield, called by the insurer, testified that he is 
a representative of the Employers' Liability Assurance Cor- 
poration. The insurance company in this case paid the Union 
Hospital for treatment of John Devine during the first two 
weeks only, that is, from the 14th to the 28th of May, 1917. 
They also paid for the back brace later. The insurer furnished 
no other treatment. 
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Findings and Rulings of Board Member, 

1. The death of the employee, on Oct. 18, 1917, was not due 
to or related to a personal injury which arose out of and in 
the course of his employment by the subscribers. 

Claimant's witnesses testified that the death of her decedent 
was due to septic pericarditis, following removal of a bursa at 
the tip of the left elbow. The employee received a personal 
injury on May 14, 1917, which arose out of and in the course 
of his employment, injuring his back on that date while lifting 
a "lap." He was treated at the Union Hospital for a condi- 
tion of pain and tenderness in the lower part of the back and 
gave no history, or made no complaint of any elbow condition 
until June 30, 1917. At that time Dr. McCarthy testified that 
the employee informed him that *'it happened at the time he 
injured his back.'' Dr. McCreery contradicts Dr. McCarthy's 
evidence as to this history at that time, stating that while 
talking with the employee about the back condition the latter 
asked him if it could not be "fixed up at the same time," and 
stated that the elbow condition had been there "quite a few 
months." Dr. McCreery said that when the employee made 
this statement, he and Dr. McCarthy were "right there to- 
gether." A fellow employee, Peter Dexter, testified that the 
decedent showed him the elbow condition five or six weeks be- 
fore the injury of May 14, and that he "squeezed it and some 
water came QUt of it." All the evidence leaves it as unlikely 
and improbable that the employee sustained a personal injury 
to the elbow on May 14, or that there is any causal connection 
between the condition which caused the employee's death and 
a personal injury arising out of and in the course of his em- 
ployment. 

2. Dependency has been shown on the record, since claimant 
lived with the employee at the time of his injury and death 
and would be entitled, if the insurer were liable under the act, 
to a weekly compensation of $6 for the balance of the period 
of five hundred weeks immediately following May 14, 1917. 
In view of the first finding, however, no compensation is due 
her under the statute. 

Chester E. Gleason. 
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The Union Hospital in Fall River. 
No. 13379. 

Name: Devine, John. Address: 1003 Pleasant St. 
Admitted: May 17, 1917, 3 p.m., Ward C. Age: 60. Occupation: 

Picker, Granite No. 2. 
Birthplace: Ireland. 

Address of relative or friend : Margaret Devine, wife, at above address. 
Nearast telephone: No. 227 4-R, Albert Lambert, 1009 Pleasant St. 
Rate per week: $10.50. Responsible for charges — Emp. Liab. Co. 
Special treatment: X-ray spine, $10, May 17 and 18. 
Recommended by Dr. (Watt and Buck) MacAusland. House case. 
Diagnosis: Exostosis 5 lumbar? ? fracture. Orite. R. B. Vol. VIII. 
Transferred: Improved. 

Discharged: May 25, 1917, p.m., against advice. 
Amount of bill : $22. Sent May 29, 1917. 

Orthopedic Out-patient Department. 
No, 109. 

Name: Devine, John. Address: 1003 Pleasant St. Age: 60. 
Admitted: Jime 2, 1917. Occupation: Granite Mills. 
Transferred: From house. 
Responsible for charges — Emp. liab. 
Complaint: Pain in back. 
Duration: Two weeks. 
Cause: Fall. 
Onset: Sudden. 
History: Admitted to ward May 17, 1917. X-ray taken. Lifting roller 

lap 60 lbs. into a machine, and in doing so felt a sharp pain across lumbar 

spine. Transferred from house. 
P. E.: F. B. i, B. B. J Lat. Bend J; all motions painful when forced. 
Lower segment of spine rigid. 
Diagnosis: Hjrpertrophic arthritis. 
Treatment: Patient guarded in spine movement, F. B. J, B. B. J, R. L. 

Lat. Bend i. Tenderness over fourth lumbar spine, rigid. Short 

back brace. Pelvic Cir. 34". Ehert Cu*. 34". tad 8"-7". 
June 9: Referred for operation. — E. A. M. 
June 28: Brace is fitted by Dr. McCarty. 
June 30: Brace is fitted by Dr. McCarty, patient recommended to have 

olecranon excised. — E. A. M. 
July 12: Tues. a.m. for operation under local. — E. A. M. 
July 13: Operation, excision of bursa. 
Aug. 4: Wound edges cleaned, swabs, iodine. Cast at right angle. — 

W. R. M. 
Aug. 8: Cast applied to-day. — E. A. M. 
Aug. 11 : Wound dressed, Tr. iodine and D. S. D. — E. A. M. 
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Aug. 14: Slight amount of serous discharge. Wound swabbed with Tr. 

iodine, D. S. S. — C. C. M. 
Aug. 16: Dressing done, return Saturday. — S. M. G, 
Aug. 18: Considerable serous discharge, wound dressed. — C. C. M. 
Aug. 21: Discharge less, wound dressed, iodine and D. S. D. — C. C. M. 
Aug. 22: Discharge less, wound dressed, iodine and D. S. D. — C. C. M. 
Aug. 23: Discharge less, Tr. iodme, D. S. D.'— C. C. M. 
Aug. 25: Improved, Tr. iodine D. S. D. — C. C. M. 
Aug. 28: Improved, discharge serous, but very small amount. — C. C. M. 
Aug. 30: Wound dressed, cast trimmed. — E. A. M. 
Sept. 1 : Curetted, cast off. Strapped with adhesive. — W. R. M. 
Sept. 4: Improved, discharge very slight, granulation curetted. — C. 

CM. , 

Sept. 6: Improved, no discharge D. C. D. — C. C. M. 
Sept. 8: No discharge D. S. D. — C. C. M. 
Sept. 13: No discharge D. S. D. — C. C. M. 
Oct. 6: Dressing to elbow. — E. A. M. 
Oct. 11: No discharge; return in two weeks. — E. H. M. 

Union Hospital in Fall River. 
No. 14342. 

Name: Devine, John. Address: 1003 Pleasant St. 
Admitted: Oct. 15, 1917, p.m.. Ward C. Age: 53. Occupation: Picker. 
Birthplace: Ireland. 

Address of relative or friend: Margaret Devine, wife. 
Nearest telephone: No. 2274-R, Albert Lambert, 1009 Pleasant St. 
Rate per week: $14. Responsible for charges. Self? Ask 0. P. D. 
Recommended by Dr. A. J. Connell. House. 

Diagnosis: Arteriosclerosis, chronic, nephritis. Med. R. B. Vol. XIII. 
Discharged: Oct. 18, 1917. 
Amount of biU: $6. Sent 10/31/17. 
Payment made: Nov. 2, 1917. 

Union Hospital, Out-patient Department — Medical. 

No. 109. Date, Oct. 15, 1917. 

Name: Devine, John. Age: 60. Sex: Male. Occupation: Laborer. 

Address: 1003 Pleasant St. Weight: Average, 175 lbs. Present, 144 lbs. 

Nativity: Irish. 

Family history: Parents and two brothers dead. Mother and one brother 

died of pneumonia. 
Accidents: 1917, back strain. 
Appetite: Fair. Digestion: Fair. Sleep: Well. 
Habits: Tobacco, moderate. 
Urine S/Gr. 1028 Acid. Alb. XX. Sug. Neg. Micros. Granular and 

blood cells W. B. C. R. B. C. 
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Treatment: 10/15/17, Temp. 98. Orthopnoea and dyspnoea for 2 or 3 
days. No cough, anaemic, L. pupil si. larger than right. 
Cardiac dilat. Apex sixth space in outside mam. line. — 
Dr. Connell. 

10/18/17 patient died. 

Findings and Decision of the Industrial Accident Board 

ON Review. 

The petitioner having filed a claim for review, the Industrial 
Accident Board heard the parties at Boston, Mass., on Thurs- 
day, April 25, 1918. 

Present: Messrs. Kennard (chairman), Dickinson, Parks and 
Donahue. 

Appearances: Charles R. Cummings, Esq. (John W. Cum- 
mings, Esq., of counsel) for the widow; John T. Swift, Esq., 
for the insurer. 

Question: whether the death of the employee was due to a 
personal injury which arose out of and in the course of his 
employment. 

The report of the Board member correctly states all the 
material evidence. 

Petitioner's motion for a rehearing is denied. 

Petitioner's statement that the Board member " suggested that 
there be no argument" is not in accord with the facts. Opportu- 
nity was afforded counsel for argument, and any limitation of 
time as to argument was purely voluntary on the part of counsel. 

The Industrial Accident Board affirm and adopt the findings 
and decision of the Board member, and find that the death of 
the employee on Oct. 18, 1917, was not due to or related to a per- 
sonal injury which arose out of and in the course of his employ- 
ment by the subscribers. The employee received a personal in- 
jury by reason of a back strain while lifting a "lap" on May 14, 
1917, which arose out of and in the course of his employment. 
Three days later, on May 17, 1917, he was received at the 
Union Hospital as a ward patient, and at no time during his 
stay in the hospital, or while being treated there, was any ref- 
erence made by him to the bursa on his elbow, until June 30, 
1917, a matter of nearly seven weeks after the injury. A fellow 
employee. Dexter, testified that the employee showed him the 
elbow condition five or six weeks before the injury of May 14, 
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and that he "squeezed it and some water came out of it/' The 
employee's statement to Dr. McCreery that the bursa had been 
there "quite a few months'' shows also that this condition 
antedated the back strain of May 14. Adopting the language 
of the Board member, "all the evidence leaves it as unlikely 
and improbable that the employee sustained a personal injury 
to the elbow on May 14." Adopting the conclusion arrived at 
by the Board member, the Board find that "all the evidence 
leaves it as unlikely and improbable that the employee sus- 
tained a personal injury to the elbow on May 14." The claim 
for compensation is dismissed. 

William W. Kennard. 

David T. Dickinson. 

Frank J. Donahue. 

Joseph A. Parks. 

Motion by Petitioner and Widow. 

And now comes the petitioner and widow, after the case 
has been recommitted to the Industrial Accident Board, and, 
without waiving any rights, moves that specific findings be 
made with reference to the claim that the death of the em- 
ployee was caused by aggravating or accelerating, through the 
strain to his back due to the accident, the consequences of a 
pre-existing diseased condition. 

By her Attorney, 

John W. Cummings. 

Memorandum and Order. 

This is a motion to recommit to the Industrial Accident 
Board a case in which the Board has made a decision adverse 
to the dependent widow of a deceased employee. 

John Devine, the deceased, died on Oct. 18, 1917. The 
autopsy revealed an inflammation of the pericardium due to 
blood poisoning which the medical examiner who performed 
the autopsy testified was the primary cause of death.. On 
July 13, 1917, the deceased had submitted to an operation for 
the excision of a "bursa," i,e,, a swelling with a collection of 
fluid, on the tip of the left elbow. After the operation the 
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wound did not heal completely, and as late as October 6 a 
dressing was applied. The medical examiner testified it was 
an open, unhealed, surgical wound 'at the time of the autopsy, 
and that the infection causing the blood poisoning which pro- 
duced the pericarditis orginated from this wound. 

•The deceased, it is admitted, met with an accident on May 
14, 1917, while lifting a heavy lap of cloth in the mill. The 
claimant contended that at that time he strained his back and 
struck his elbow against a machine and produced the "bursa." 
The member of the Board to whom the case was assigned for 
hearing found that "all the evidence leaves it as unlikely and 
improbable that the employee sustained a personal injury to 
the elbow on May 14.'' The petitioner filed a claim for review 
and for a rehearing of the whole case, and also requested leave 
to introduce new evidence as contained in the affidavits of five 
witnesses tending to show that he hit his elbow at the time of 
the accident on May 14. 

The Board heard the parties, denied the petitioner's request 
for a rehearing, and adopted the findings and decision of the 
Board member. It found that "all the evidence leaves it as 
unlikely and improbable that the employee sustained a per- 
sonal injury to the elbow on May 14." It further found "that 
the death of the employee on Oct. 18, 1917, was not due to or 
related to a personal injiu'y which rose out of and in the course 
of his employment by the subscribers." 

I think this court has power to order a recommitment of the 
case to the Board. Brown's Case, 228 Mass. 31, 38. Cases 
have been recommitted for the purpose of amplifying the 
^record. Doherty's Case, 222 Mass. 98; Mathewson's Case, 
227 Mass. 473; Bean's Case, 227 Mass. 558 and for a retrial of 
facts where for some good reason there has not been a full trial 
on some question of fact. Doherty's Case, 222 Mass. 98; New- 
man's Case, 222 Mass. 563; Fierro's Case, 223 Mass. 378; Car- 
roll's Case, 225 Mass. 208; Nelson's Case, 217 Mass. 467; see 
also Lacione's Case, 227 Mass. 269. 

But the Legislature has declared that no party as a matter 
of right is entitled to a second hearing upon any question of 
fact (St. 1911, c. 751, Part III, § 10, as amended by St. 1917, 
c. 297, § 10), and the Supreme Court has said that "this 
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means that the introduction of new evidence is a matter of dis- 
cretion ordinarily. Commonly there should not be a rehearing.'* 
boherty's Case, 222 Mass. 98, 101; Gorski's Case, 227 Mass. 
456; Fierro's Case, 223 Mass. 378, 382. 

Under the act it is left to the Board, when a claim for review 
is filed, to say whether they will retry the facts or refer the 
case back to the member for further findings of fact. (St. 1911, 
c. 751, Part III, § 10, as amended by St. 1917, c. 297, § 10.) 
The Board is the sole judge of the facts. When, therefore, the 
Board denies an application for a rehearing of the facts, its 
action is entitled to considerable weight, and it seems to me 
that it would require very strong reasons to warrant this court 
in recommitting a case to the Board for a retrial of the facts 
for reasons which have been presented to the Board and found 
by it insuflScient in its opinion to justify such a rehearing. I 
think, therefore, that a recommittal for that pmpose should 
not be ordered. 

There is, however, one aspect of this case in which the record 
is not clear. The petitioner claimed that the evidence would 
warrant a finding that the injury to the back, concededly sus- 
tained on May 14 by the deceased, "lit up" an old diseased 
condition of the backbone, and caused a general infection which 
produced the septic pericarditis and thus caused the employee's 
death. Dr. Gordon, called by the insurer, who was a member 
of the staff of the Union Hospital and a specialist in orthopedic 
surgery, testified that the X-ray plates of the deceased taken 
on May 17 showed "a condition of hypertrophic arthritis of 
the lumbar region, that is, a thickening of the bone. This was 
the fifth vertebra. . . . This was an old condition, decidedly- 
prior to May 14. . . . From what he knows of the case, the 
condition which he found as a result of his examination of the 
X-ray, and his treatment, it is his opinion that this abnormal 
condition of the fifth lumbar vertebra could have had some con- 
nection with the man's death. Any hypertrophic condition is 
induced by some form of infection. It may be a chronic con- 
dition. It showed itself not only in the vertebra, but also in 
the spurs on the elbow, which were found in the field of oper- 
ation when the operation was performed. Then it was shown 
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again in the infection of the kidneys — chronic nephritis. It 
was shown in the pericarditis, whatever the cause might have 
been. It might have been acute or it might have been the 
lighting up of an old trouble; but all those things look to him 
as if the cause might have been remote from the recent acci- 
dent. In other words, he feels that the cause of death might 
have been remote from the injiiry at the mill. 

"On cross-examination Dr. Gordon testified that it was his 
impression that this man was lifting something up over his 
shoulder at the time of the accident. It is his opinion that he 
strained the muscles of the back and lighted up an old hy- 
pertrophic condition. In answer to a question as to how this 
whole {sic) condition would be lighted up and cause this man's 
death, the doctor replied, 'General infection, not only there but 
other parts. I don't know but he had a pericarditis before 
that. I don't know but that he had a periostitis months ago 
that was infected long before this accident; all that could be 
working through his system.' ... He traces this man's death 
through the general infection elsewhere to the heart." 

The Board has found that the death of the employee "was 
not due to or related to a personal injury which arose out of 
and in the course of his employment by the subscribers." But 
nowhere does the Board or the Board member deal with this 
particular claim, or make any specific findings of the subsidiary 
facts relating to this claim. It seems to me that the petitioner 
may be entitled for the reasons given in Mathewson's Case, 227 
Mass. 470, to specific findings on this br^-nch of the case. 
Crowley's Case, 223 Mass. 288; Burns' Case, 218 Mass. 8, 11; 
Walsh's Case, 229 Mass. 599. 

The order may be — 

Case recommitted to the Industrial Accident Board for the 
purpose of permitting the petitioner to move that specific find- 
ings be made with reference to her claim that the death of the 
employee was caused by aggravating or accelerating, through 
the strain to his back due to the accident, the consequences of 
a pre-existing diseased condition. If such motion is allowed 
and further findings made, the Board may consider the case 
anew, and may, if it sees fit, permit the introduction of further 
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evidence upon this branch of the case. This order of recom- 
mittal is made for the purpose above stated, and not for the 
purpose of requiring the Board to hear further evidence except 
as it may choose to do so. 

Franklin T. Hammond, 

Justice, Superior Court. 

Supplemental Memorandum. 

The following changes and additions are made to the "Memo- 
randum and Order" filed in this case on Dec. 11, 1918. 

1. On page 1, in the third paragraph, after the words "The claimant 
contended," insert the words "among other things/' 

2. On page 3 insert "defendants" before "evidence," so as to read: 
"The petitioner claimed that the defendant's evidence would warrant a 
finding, etc." 

3. On page 1, in the first line, after "motion," insert "filed Sept. 13, 
1918." 

4. On page 2, at the end of the paragraph concluding "in the course of 
his employment by the subscribers," insert the foUowing: "I refused to 
receive any evidence at the hearing upon this motion." 

Franklin T. Hammond, 

Justice, Superior Court, 

Decision of Industrial Accident Board on Recommittal. 

The- above case, having been recommitted to the Industrial 
Accident Board in accordance with the attached "Memorandum 
and Order'' and ** Supplemental Memorandum," filed with the 
Board on Feb. 2, 1920, and counsel for the petitioner having 
filed a motion with the Board on Feb. 3, 1920, this motion was 
considered by the Board on Thursday, Feb. 5, 1920, at Boston, 
Mass. 

Present: Messrs. Kennard (chairman), Dickinson, Parks, 
Donahue and Cogswell. 

Following is the motion filed by John W. Cummings, Esq., 
counsel for the petitioner: — 

And now comes the petitioner and widow, after the case has been recom- 
mitted to the Industrial Accident Board, and without waiving any rights, 
moves that specific findings be made with reference to the claim that the 
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death of the employee was caused by aggravafcmg or accelerating, through 
the strain to his back due to the accident, the consequences of a pre- 
existing diseased condition. 

Upon this motion of the petitioner, filed in accordance with 
the Memorandum and Order of the Superior Court, the Board 
grants and allows the motion; and upon the question presented, 
the Board finds that the death of the employee was not caused 
by aggravating or accelerating, through the strain to his back 
due to the accident, the consequences of a pre-existing diseased 
condition. 

William J. Kennard. 

David T. Dickinson. 

Joseph A. Parks. 

Frank J. Donahue. 

John H. Cogswell. 

Decree of the Supreme Judicla.l Court. 

RuGG, C.J. This is an appeal from a decree of the Superior 
Court confirming a finding of the Industrial Accident Board to 
the effect that the death of John Devine, an employee under 
the Workmen's Compensation Act, was not due or related to 
a personal injury which arose out of or in the course of his 
employment, and dismissing the claim of his widow for com- 
pensation. The deceased employee is alleged to have received 
on May 14, 1917, the injury from which his death resulted. 
At that time it was provided by the act that in case of dis- 
agreement between the parties concerning compensation, a 
committee on arbitration should be formed to decide the mat- 
ters in dispute. That committee was to be composed of a rep- 
resentative appointed by each of the respective parties, and its 
chairman was to be a member of the board designated for that 
purpose. St. 1911, c. 751, Part III, §§ 6, 7, as amended by 
St. 1912, c. 571, §§ 11, 12. These provisions were changed by 
St. 1917, c. 297, which was approved on May 24, 1917, and 
took effect on June 23, 1917, whereby the Committee on Arbi- 
tration was eliminated and its functions were transferred to a 
single member of the Board. By the same statute the mem- 
bership of the Board was increased from five to seven. The 
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hearing and decision of the dependent's claim in the case at 
bar was heard before a single member in accordance with St. 
1917, c. 297. 

1. The dependent now contends that this hearing and de- 
cision should have been by a committee on arbitration in ac- 
cordance with the statute in force at the time of the alleged 
injury, and that the single member had no jurisdiction, although 
St. 1917, c. 297, was in force at the time the hearing occurred. 

This point was raised for the first time by motion to re- 
commit made in the Superior Court after adverse decisions by 
the single member and by the full Board on appeal. It is as- 
sumed, but without so deciding, that the point thus raised, if 
sound, would affect the jurisdiction of the court, and hence 
may be taken advantage of in this proceeding at any time be- 
fore final decree. Corcoran v, Higgins, 194 Mass. 291; Boston 
Bar Association v, Casey, 227 Mass. 46, 50. 

This contention of the dependent cannot be supported. St. 
1917, c. 297, relates wholly to procedure, and affects no sub- 
stantial rights of the employer, employee or insurer. The 
general purpose of the Workmen's Compensation Act was to 
substitute in cases to which it is applicable, for common law 
or statutory rights of actions and grounds of liability, a system 
of money payments based upon the loss of wages by way of 
relief for workers or dependents of workers who receive injury 
in the course of and arising out of their employment. As 
stated in the "Report of the Commission on Compensation for 
Industrial Accidents," submitted in 1912, which framed the 
act adopted by the Legislature (without change except in 
Part V, § 3, whereby all liability insurance companies were 
granted the same privileges as the Massachusetts Employees 
Insurance Association in the matter of insuring), at page 46; 
"The Massachusetts law may be briefly characterized as an 
elective compensation insurance law giving compensation for 
all injuries arising out of employment irrespective of negligence, 
except those due to the serious and wilful misconduct of the 
injured employee. The basic principle of the act is that the 
cost of the injuries incidental to modern industry should be 
treated as a part of the cost of production. The act was 
framed with that end in view.'' The payments provided by 
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the act are founded simply upon such injury, and have no 
^relation to any theory of fault on the part of the employer or 
right on the part of the employee either in tort or contract 
established by law prior to the passage of the act. All pay- 
ments are by way of financial relief for inability to earn wages, 
or for deprivation of support flowing from wages theretofore 
received. The word "compensation," in the connection in 
which it is used in the act, means the money relief afforded 
according to the scale established and for the persons desig- 
nated by the act, and not the compensatory damages recover- 
able in an action at law for a wrong done or contract broken. 
Derinza's Case, 229 Mass. 435, 441. The employee takes no 
part in the contract for insurance which is made solely by the 
employer and the insurer in accordance with the terms of the 
act. He has no active relation to it unless and until he receives 
a personal injury arising out of and in the course of his employ- 
ment. The rights of the employee under the act rest neither 
in negligence nor contract. They arise wholly out of the 
Workmen's Compensation Act. That act establishes a status 
for those subject to its provisions from which flow certain 
obligations and rights for employer, employee and insurer- 
Those obligations and rights, so far as the employee is con- 
cerned, are susceptible of enforcement exclusively through 
the procedure set forth in the act. That procedure is direct 
and flexible, but peculiar to the act. It is neither an action at 
law nor a suit in equity. Certain features of practice concern-^ 
ing cases arising under the Workmen's Compensation Act 
resemble in the main equitable procedure (Gould's Case, 215 
Mass. 480), but they are not suits in equity. The forms of 
that procedure, like other statutes of that character, may be 
changed from time to time by the Legislatwe without affecting 
the constitutional rights of the employee. Whether the claim 
for compensation be heard and decided in the first instance by 
a committee on arbitration, the chairman of which is a member 
of the Board, or by a single impartial individual who is a 
member of the Board, is a pure matter, of procedure affecting 
no substantial right either of the deceased employee or his 
dependents. The amount to be paid under the act is in no 
way influenced by the change wrought by St. 1917, c. 297. 
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The right to have an arbitration committee in case occasion 
arose for the ascertainment of compensation under the act ^ 
formed no part of the contract of employment. It was wholly 
a legislative regulation of the means furnished by the law as a 
step in the ascertainment of the material facts in case a claim 
for compensation was made under the act. Although our act 
is voluntary and not compulsory the procediu-al portions of 
the act do not become a part of the contract of employment 
so as to become constitutionally unchangeable by the General 
Court. See Young's Case, 218 Mass. 346, 350. The Com- 
mittee on Arbitration and the Industrial Accident Board are 
pwely administrative tribunals created solely to administer 
the Workmen's Compensation Act in aid to the courts. 
Levangie's Case, 228 Mass. 213. They constitute no part of 
the substantive rights conferred by the act upon any of its 
beneficiaries, but like other such tribunals may be changed at 
will by the Legislature. 

That the amendment of the act made by St. 1917, c. 297, is 
procedural, not affecting rights of substance, is plain not only 
from examination of its terms in connection with their context 
in the act, but from the fact that the sections to which it 
relates are under Part III of the act, which is entitled "Pro- 
cedure." It is clear from this circumstance that it was the 
legislative intention thereby to deal with procedure alone. 
Bartoni's Case, 225 Mass. 349, 354. The case at bar in this 
particular is within the authority of many decisions. Roger's 
V. Nichols, 186 Mass. 440; Selectmen of Amesbury v. Citizens 
Electric Street Railway, 199 Mass. 394; Howard v. Fall River 
Iron Works Company, 203 Mass. 273, 276; Hanscom v. 
Maiden & Melrose Gas Light Company, 220 Mass. 1, 3; 
Simmons v, Hanover, 23 Pick. 188; Hallowell v. Commons, 
239 U. S. 506; Ay-Yu-Tse-Mil-Kin v. Smith, 194 U. S. 401; 
Campbell v. Iron-Silver Mining Co., 27 C. C. A. 646 (83 Fed. 
Rep. 643). See in this connection Wilson v. Head, 184 Mass. 
515; Yeomans v. Heath, 185 Mass. 189. 

It was held in Commonwealth v. Phelps, 210 Mass. 78, after 
reviewing many decisions, that a statute enacted after the 
commission of a capital offence was not void as an ex post 
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facto law because its effect was to provide that one in place of 
two or more judges should preside at the trial of the defendant 
before a jury. In principle that case is decisive of the case 
at bar upon this point. 

It seems plain to us that no constitutional right of the em- 
ployee or of his dependent was in the slightest impaired by the 
enactment and enforcement of St. 1917, c. 297. 

2. No discussion is required to demonstrate that the agree- 
ment of the insurer, to the effect that the employee received 
an injury on May 14, 1917, for which compensation was paid, 
had no reference whatever to the contention of the insurer that 
the cause of the employee's death was something wholly un- 
connected with that injury. The decision of the Board was not 
contrary to any agreed fact. 

3. The case was fully heard by the single member, and his 
decision was that there was no causal connection between the 
death of the employee and the injury which arose out of and 
in the course of his employment. When the cause came on 
to be heard before the Board on review, the dependent moved 
for further hearing on the merits supporting that motion with 
affidavits as to additional evidence. This motion was denied 
and the decision of the single member was affirmed. Motion 
was made by the dependent in the Superior Court that the 
cause be recommitted to the Board for a new hearing, with 
additional evidence on the merits. That motion for a general 
rehearing was denied. In this there was no reversible error. 
It is provided by the act. Part III, § 10, as amended by St.' 
1912, c. 571, § 13, that "No party shall as a matter of right 
be entitled to a second hearing upon any question of fact." 
The implication of this sentence is that commonly there shall 
be no rehearing. There is no doubt of the power of the court 
to send a case back for further hearing when justice seems to 
require it. Nelson's Case, 217 Mass. 467; Doherty's Case, 222 
Mass. 98. Both the Industrial Accident Board and a judge of 
the Superior Court have decided that in the present case there 
ought to be no rehearing. There is nothing on this record to 
show that there has been any abuse of discretion, and we are 
not able to say that it was not wisely exercised. Fierro's Case, 
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223 Mass. 378; Bean's Case, 227 Mass. 558; Gorski's Case, 
227 Mass. 456. 

4. The finding of the Industrial Accident Board manifestly 
was supported by evidence and must stand. Pass* Case, 232 
Mass. 515. No error of law is disclosed on the record. 

Kled Jan. 5, 1921. ^'"^'"' ''^''^- 

Case No. 6911. (236 Mass. 583.) 

Sarah M. Dorman, Widow of Charles Dorman (De- 
ceased), Employee. 

Boston Sand and Gravel Company, Employer. 

Contractors' Mutual Liability Insurance Company, In- 
surer. 

admiralty jurisdiction. 

Where a mate of a steam lighter, engaged exclusively in commerce within the terri- 
torial limits of the Conmion wealth of Massachusetts, lost his life from causes 
arising out of and in the course of his employment, the rights of the parties are 
within the admiralty jurisdiction; the circumstance that the vessel did not go 
outside the three-mile limit does not divest the occurrence of its admiralty 
character, which depends wholly upon the question whether it is upon navigable 
waters. Southern Pacific Go. v. Jensen, 244 U. S. 205; Duart v. Simmons, 231 
Mass. 313; Id. 236 Mass. 225; Knickerbocker Ice Co. «. Stewart, 253 U. S. 149. 
The jurisdiction of the court cannot be established by considerations arising 
from the conduct of the parties, and by force of the controlling of Knicker- 
bocker Ice Co. V. Stewart, supra, decree to be entered in favor of the insurer. 

Report of Member of Industrial Accident Board. 

The member of the Industrial Accident Board appointed 
under the provisions of Part III, sections 5 and 7, chapter 751, 
Acts of 1911, and amendments thereto, having heard the parties 
in the above-named case at the State House, Boston, Mass., 
on Friday, June 21, 1918, at 2 p.m., and on Wednesday, Sept. 
17, 1919, at 10 A.M., reports as follows: — 

Appearances: J. Frank Scannell, Esq., for insurer; Gilbert 
E. Kemp, Esq., for petitioner. 

Questions: (1) Whether or not the accident, resulting in the 
employee's death, arose out of and in the course of his em- 
ployment; (2) whether or not, assuming that this Massachu- 
setts act does cover the maritime torts, the legislation, having 
passed in October, 1917, after the issuance of the policy in 
April, 1917, could be effective on the ground that it might 
then intend to enlarge the scope of the contract. 
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Report of the Evidence. 

All the material evidence is reported herewith. 

E. Leroy Lane, called by the petitioner, testified that he is 
treasurer of the Boston Sand and Gravel Company. This 
company owns the "Herbert/' and was operating it between 
Boston and Scituate in March, 1918, at the time of the acci- 
dent. Captain Bradford was captain on the "Herbert" at that 
time, and since then he has left the employ of the company. 
The "Herbert" is called a steam lighter, and it is used in the 
transportation of sand and gravel. The "Herbert" is about 
128.4 feet long, 30.9 feet wide and 10.1 feet deep. The pilot 
house is on the upper deck and was erected out of the main 
deck. The housing quarters and the steering apparatus is in 
front of the smokestack. Offhand, he should say that the dis- 
tance from where the ladder is fastened on the deck to the out- 
side edge of the boat is 6 or 8 feet, and the width of the pilot 
house structure at that point is 18 or 20 feet. The rail, or 
raised-up portion at the side of the boat, is 3 or 4 feet from 
the side of the pilot house. He believes that the ladder goes 
down the aft side of the house. The round trip from Boston 
to Scituate and back is about twenty-four hours. There is a 
hand rail on the upper deck of the "Herbert," but there is no 
hand rail on the lower deck. There are the ordinary side ele- 
vations on the boat to prevent any one from falling overboard; 
these side elevations are about a foot high. The company has 
seven boats that are similar to the "Herbert." The loss of 
the employee was reported to him about 9.30 or 9.45 the same 
day. As the result of this information he made an investiga- 
tion and made a report to the inspector of steam vessels, which 
is as follows: — 

Mabch 14, 1918. 

Captain Hayneb, U. S, Local Inspector of Steam Vessels, 161 Devonshire 

Street. 

Dear Sir : — Upon arrival in port yesterday Captain Bradford reported 
the loss overboard of his mate, Charles Dorman. The accident happened, 
according to information given us by the captain and members of the crew, 
about 6.35 a.m., March 12, 1918, at about one mile southeast of the Graves 
while outward bound to Scituate. 

We are unable to get any details of how the accident happened, as only 
an outcry was heard as he apparently fell overboard. It is quite doubtful, 
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from statements obtained from the crew, whether he was seen in the water 
at all or not. However, the boat was stopped as soon as the outcry was 
heard and backed up to about the place he was supposed to have faUen, 
but the body did not come to the surface. The lighter laid about in that 
vicinity for almost an hour, but the body was not recovered. 

We imderstand he is survived by a wife and two married children. 

E. L. Lane, 
Treasurer, 

Then personaUy appeared before me E. Leroy Lane, and made oath that 
the above statements are true to his best belief and knowledge. 

Witness further testified that five men composed the single 
crew on the "Herbert,'' and that ten men composed the double 
crew. His records show that the following composed the crew 
on the ''Herbert'* at the time of the accident: Captain Brad- 
ford; Charles Dorman, mate; E. H. Hunter, engineer, Mus- 
congus, Me.; Joe Quiza, fireman, 268 Commercial Street, Bos- 
ton; Toni Quiza, 268 Commercial Street, Boston; J. Tavares, 
cook, care of City Fuel Company, East Boston; Edward Curtis 
(no address) ; Ernest Pierce, 46 Lexington Street, East Bostoli, 
second engineer; L. Thibeau, hoisting engineer, 345 Meridian 
Street, East Boston; and Olaf Olsen, 347 Meridian Street, 
East Boston. 

Counsel for petitioner read the following letter from Captain 
Bradford to Captain Haynes: — 

Mabch 14, 1918. 
Captain Haynes, U. S, Local Inspector, 161 Devonshire Street, Boston. 

Dear Sm: — At 5.35 a.m. on March 12 1 was notified by one of the crew 
that the mate had fallen overboard. I immediately stopped and backed 
the boat as near as I could judge to the spot where he went overboard. 
We got the lifeboat ready and watched for anything that might arise, but 
saw nothing whatever. We laid there for about thirty-five or forty minutes 
and then proceeded to Scituate. 

Yours very truly, 

E. G. Bradford, 

Master of the'' HerheH." 

Then personally appeared before me E. G. Bradford, master of the 
"Herbert,' ' and made oath that the above statements are true to his best 
belief and knowledge. ^ , .. 

GeOROE J. MULHALL, 

Justice of the Peace, 



Digitized by LjOOQ IC 



99 

Witness further testified that he believes that these letters 
were required in accordance with a maritime law in regard to 
accidents. This accident was reported to the harbor police. 
He understood that the harbor police boarded the "Herbert" 
when she came into the "wharf. He does not know of any pro- 
ceedings started or having any connection with the medical 
examiner in the Hingham or Hull district; if any such action 
was taken he was never informed of it. He does not recall 
any hearing at which Captain Bradford and Mr. Olsen ap- 
peared and were sworn a^id gave their testimony before the 
United States inspector of steam vessels, although it is cus- 
tomary. 

At this point it was agreed that the employee was paid $95 
a month with board. 

Witness further testified that the employee had been em- 
ployed by the company for four years, and during that time 
had been a mate on boats running from Boston to Scituate. 
As mate the employee was supposed to take his turn at the 
wheel with the captain, and take charge of the boat at the 
proper time. He does not know whether the employee did any 
work on the boat outside of his own duties. The employee 
was hired as a mate, and was not supposed to do any work 
connected with loading and unloading the boat. Occasionally 
the "Herbert'' carried sand to Ipswich, but not very often. 
The contract of employment with the employee was oral. 

Crossrexamined, witness testified that the rail of the upper 
deck of the "Herbert" is an outside rail. There is a rail along 
the house on the lower deck. A person walking along, the lower 
deck would keep his hand on the rail along the house. 

Edward C. Tarr, called by the petitioner, testified that he 
lives at 1082 Commonwealth Avenue, Boston. He married the 
employee's daughter and knew the employee four or five years. 
During the year prior to the employee's death he saw him 
once in every three or four weeks. He had occasion to ob- 
serve the employee's general condition and health. The em- 
ployee was in excellent condition during the last year of his 
life. The employee was about 5 feet 8f inches tall, weighed 
about 150 or 160 pounds, and was very spry in his walk. The 
employee was between fifty-five and sixty years of age. 
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At this point employee's daughter stated that the employee 
was sixty-four years old. 

Witness further testified that the employee seemed to be very 
strong and vigorous. The employee had been to his home 
quite frequently during the winter when the "Herbert" was 
laid up for repairs. The employee told him that the "Her- 
bert" was being repaired. He was manager of the Fore River 
Hospital for three or foiur years, and he considers himself an 
observer of people. The employee and his wife lived together 
in Rockport. The employee was able to go home once a week. 
At different times diuring the past three or foiur years the em- 
ployee told him about his duties on the "Herbert." The em- 
ployee told him that he took charge of the vessel acting in the 
capacity of captain; that there was one captain and he was 
the mate, and that he acted as captain, but was imder the 
direction of Captain Bradford, and that he was always called 
"Captain Dorman." 

Cross-examined, witness testified that he is connected with 
the Underwriters' Securities Company; that he is forty-one 
years old, and has lived in Rockport all his life. 

The following evidence was taken at the continued hearing 
on Wednesday, Sept. 17, 1919: — 

At the beginning of the second hearing counsel for the insurer 
objected to the jurisdiction of the Board over this case on the 
further ground, assuming that the United States statute of 
1917, passed to meet and overcome the difficulty raised by the 
Jensen decision, has no effect in Massachusetts because there 
has been no legislation passed in Massachusetts since the United 
States statute was passed to supplement United States law and 
re-enact Massachusetts law. He cites, by way of example, the 
New York law of 1918, chapter 249, which, after the passage 
of the United States statute, was re-enacted. 

It is agreed that this accident took place within the limits 
of the Massachusetts water, that is, within three miles of the 
shore and not upon the high seas. 

It is lagreed that there is no question raised as to the total 
dependency of the petitioner, who is the widow of Charles 
Dorman. 

At this point five pictures of different views of the "Herbert" 
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were offered in evidence, same being attached to the, files of 
the Board. 

Olaf Olsen of 345 Meridian Street, East Boston, called by 
the petitioner, testified that he is a guy tender on the "Her- 
bert," and has been so employed for the past two years. He 
was on the "Herbert" on March 12, 1918, at the time the 
employee was lost overboard. On the morning of the acci- 
dent the employee called him to dump the ashes just before 
daybreak. The morning of the accident was cold and not quite 
clear, and there was ice on the water. When the employee 
called him, he (witness) was in his bunk on the stern of the 
pilot house on the starboard side. 

At this point the blue print of the deck plan and side eleva- 
tion of that portion of the stem on which the accident is be- 
lieved to have occurred, and also the side elevation of the boat 
from the stern, was received in evidence. The blue print is 
attached to the files of the Board and is marked "Exhibit 1." 

Witness then indicated the location of his bunk on point 
designated on plan by letter "O," and stated that he was in 
the top bimk. He stated that the employee's room is desig- 
nated on plan by letter "D;" that there is a partition between 
the point marked "D" and point marked "O," and that there 
is a swinging door between these two points. 

Witness testified further that these rooms were on one floor 
level; the pilot house was a little higher. On one side there 
were steps leading down from the pilot house to the deck. If 
the employee was in the pilot house and attempted to go down 
to the main deck he would have to go down a ladder, but if 
he was on the starboard side he would only have to go down 
one step and walk around. There is a door leading from the 
crew's room to the mate's room. When the employee came 
to his door on the morning of the accident he opened it and 
said, "Ashes, Bud; give me a hand with the ashes." It was 
the custom to wait until the boat "got out a little ways," and 
then the employee would give orders to him to dump the 
ashes. The employee called him immediately after the change 
of watches, which took place about 6 o'clock. He had been 
on this trip with the employee several times, and it was cus- 
tomaly for the employee to call him to empty the ashes any 
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time when they passed Graves Light. He was sound asleep 
when the employee called him. He started to get dressed im- 
mediately after the employee called him. He remained in his 
room about three minutes after he was called. The fireman^ 
who had just come off watch, was awake when he left his room. 
The fireman was a Portuguese, and is not employed on the 
"Herbert" at the present time; he believes he lives in Cam- 
bridge. He was about to open the door of his room when he 
heard some one holler. It was the employee's voice, and he 
was too far away to throw a life saver. He then went to the 
pilot house and reported it to the captain. It sounded as 
though the employee was saying: "Overboard, overboard, over- 
board." He heard this hollering before he opened the door of 
his room, and it came from the direction of the stern of the 
boat. As soon as he heard Dorman's voice he went to the 
captain and then jumped from the pilot house down to the 
main deck; the engines were going astern. The captain re- 
versed the boat immediately, but they failed to find the em- 
ployee. They stayed in that vicinity for about one-half hoiur, 
but were unable to locate the employee's body. He did not 
hear any sound from Dorman after he had called "overboard" 
three times. There was ice on the port side of the main deck. 
The starboard side of the main deck was clear of ice, but there 
was some snow on it. The port side of the main deck was slip- 
pery. There is a ladder on the port and starboard side of the 
deck house. He does not know in which direction the em- 
ployee went after leaving his room when he called him on the 
morning of the accident. Both the crew and officers used 
these ladders on both sides of the deck house. The ladder on 
the starboard side is a little more aft than the ladder on the 
port side; that is, the starboard ladder was a little nearer the 
door entering into the crew's quarters than the port side ladder. 
On the morning of the accident the ashes were in two places 
on the port side and one place on the starboard side. He did 
not know on which pile of ashes he was to work on the morn- 
ing of the accident. When he heard the employee crying 
"overboard" it sounded to him as though it was straight 
astern. The boat was going seven or eight knots an hour on 
the morning of the accident. 

Cross-examined, witness testified that they had changed from 
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the "Reliance" to the "Herbert" the night before the accident 
happened. The "Herbert" had not been used for a couple of 
weeks prior to the accident, as it was being repaired. The 
crew on the "Reliance" was transferred to the "Herbert" and 
they were short two deck hands. The crew on the "Reliance" 
had originally been on the "Herbert." They left for Scituate 
at midnight, and had just passed the Graves when the accident 
happened. They had no freight on board the vessel. The 
firemen usually gave orders to the deck hands in regard to the 
ashes; they did not give him (witness) orders because he was 
not a deck hand; when there was a shortage of deck hands, 
he would help; it was not a part of his regular work. Joe 
Quinza, who is a fireman, came off watch at 6 o'clock on the 
morning of the accident. Joe did not call him the morning of 
the accident, and the morning before the accident he was on 
the "Reliance" and did not have anything to do with the 
ashes; the deck hands took care of the ashes then. While 
on the "Reliance" he attended to the buckets, engines and 
wires. The crew on the "Herbert" had been on the "Reliance" 
once before when the "Herbert" was being repaired. It took 
about two hours to go to Scituate from the point where the 
accident is alleged to have occurred. He thought that the 
employee was on watch with the captain when they left the 
harbor for Scituate the night before the accident happened. 
He (witness) retired when they left the harbor that night. If 
the employee returned to the pilot house after he had called 
him, he would only have to step up one step, because it is all 
on one level with the exceprion of one step from the crew's 
headquarters to the pilot house. There is a guard rail along 
the pilot house and also a footboard, which is about 4 pr 6 
inches high. 

Photograph marked "2" indicates the passageway referred 
to around the deck house. The little mat at lower right of this 
photograph indicates point where the ladder on port side 
descends to main deck. The after ladder to the main deck 
is also indicated at the end df this passageway on photograph 
No. 2. 

Witness further testified that there were three ladders on 
the vessel. The ladder above referred to leads to the mate's 
room. 
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The passageway on the deck house, upper deck, shown on 
photograph No. 2, is about 3^ feet in width. 

Photograph No. 4 shows the port side of the main deck 
with lo^dder leading from the upper deck down, this being the 
ladder in front of the mate's quarters. 

Witness further testified that the distance from the foot of 
this ladder on the main deck to the guard rail is about 5 feet. 
The guard rail along the outer edge of the main deck is a foot 
high. 

The guard rail referred to is shown on photograph No. 4. 

On the day in question there was snow and a lot of ice on 
the port side of the main deck, and also on the stern of the port 
side. The ice formed from the upper deck, and froze the night 
before the accident. The deck was clear of ice the next day 
when they came back to Boston. The "Herbert" was repaired 
at Campbell's wharf in East Boston. He and a deck hand by 
the ilame of Boudreau, from the "Cornelia," scraped the snow 
and ice ofiF the deck of the "Herbert" on the afternoon of the 
accident. Boudreau is not on the "Cornelia" at the present 
time; he does not know where he is. Boudreau only worked 
on the "Herbert" that day (the day of the accident), and went 
back on the "Cornelia" the next day. The firemen on the 
"Herbert" gave orders to the deck hands and they dumped 
the ashes. Buckets were used in dumping the ashes. He does 
not know how often he assisted in dumping the ashes. When 
one of the deck hands on the "Herbert" was ill he would take 
his place. On the morning of the accident the "Herbert" 
was short-handed; it was short two deck hands. When 
orders were given to dump the ashes they were given by the 
firemen, but the men knew how to dump them without any 
orders. He did not expect to be called on the morning of the 
accident to dump the ashes. He believes he was on the 
"Herbert" in May of 1918. He did not ever talk with any 
one from the Industrial Accident Board in regard to this 
accident. He heard the employee make a statement one day 
that he could not swim. He has been a sailor for fifteen years, 
and during that time has been a fireman and a D. B. seaman. 
He had been on the "Herbert" about three years before the 
accident. The door of his room was closed after the employee 
called him; there are two windows in his room on the stern of 
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the vessel, neither of which was open, as it was very cold that 
morning. He heard the employees shouting while he was in 
his quarters, the doors and windows being closed; the venti- 
lator was open. He did not notice any ice on the ladder that 
morning. He heard the employee shouting about three minutes 
after he had called him. He was just about to open the door 
when he heard the shouting. From the time he had been 
called to the time he heard the shouting he had put on his 
trousers, sweater, low shoes and cap, and had his coat in his 
hand. He dressed hastily that morning, as he always does. 
When the employee called him he said, "Ashes, Bud; give me 
a hand with the ashes.'^ He did not take any notice of the 
employee's footsteps going away from the door. He and Mr. 
Boudreau cleared the ice off the deck after the vessel was 
loaded at Scituate and it was on the way back to Boston. 
The "Herbert" arrived in Boston in the afternoon, and Mr, 
Lane met them on the City Fuel Coal wharf. 

At this point the insurance policy was offered and received in 
evidence, same being attached to the files of the Board. 

E. Leroy Lane, recalled by the insurer, testified that to his 
knowledge the "Herbert" had been laid up for several weeks 
for repairs. He believes the "Herbert" came back to Boston 
the day following the alleged accident. Ordinarily the trip to 
Scituate was made in twenty-four hours, although sometimes 
it was made in twelve hours. The firemen and the deck hands 
were supposed to take care of the ashes. The mate is to 
relieve the captain and have charge of the handling of the 
boat. The mate and the captain are very seldom on duty at 
the same time. While the mate is on duty his responsibility 
is as great as that of the captain. He did not observe any ice 
or snow on the deck the day after the accident. 

Counsel for petitioner offered in evidence the following 
statement of Captain Bradford: — 

Boston, Mass., March 15, 1918, 9.30 a.m. 

Elmer G. Bradford, 12 Everett Street, Maiden, Mass., master of steamer 
''Herbert," having been duly sworn, was examined as follows : — 

Q. (Mr. Haines). On March 12, 1918, were you master of the sand 
lighter "Herbert"? A. Yes, sir. 

Q. Was Charles C. Dorman employed on your vessel as chief mate? 
A. Yes, sir. 
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Q. State the circumstances attending the loss of this man. A. That is 
about as near as I can get it there (referring to report of accident). We 
left at 4 o'clock for Scituate, and he was in the pilot house with me until 
we passed the Graves, and he went out of the pilot house to call one of the 
men to help get the ashes overboard, and that is the last I saw of him. In 
five or six minutes from that time this man he called rushed up to the pilot 
house and says, "Dorman is overboard." That is the first I knew of it. 

Q. What action did you take then? A. I stopped the boat and backed 
her up as near as I could judge where he fell overboard, and we got the 
boat ready — small lifeboat — ready to drop, and we laid for thirty-five 
or forty minutes and saw nothing whatever. It was just growing daylight. 

Q. How was the sea? A. Very smooth. 

Q. Was the seeing pretty good? A. Not very. Just growing light. 

Q. Why didn't you lower the lifeboat and send out a crew? A. We 
judged from the time this happened until we got back a man would perish, 
and we thought the chances were poor, although we had one of those small 
boats we could throw over in a second. 

Q. Did you immediately throw a life preserver over? A. No, I didn't, 
but the boys claim they heard him hoUer, and I suppose they must have 
heard something or they wouldn't have known of the accident. 

Q. On your vessel, when the men want to urinate, do they go to the rail? 
A. No, sir. There is a toilet. 

Q. Do they always use it? A. Possibly they might go to the rail. 

Q. Have you ever seen them do it? A. I think I have on some occa- 
sions. It was icy on deck. It had been cold and was rather slippery, and 
in my opinion coming from the top deck down I think he let go the rail 
and slipped. 

Q. Is that ladder on the port or starboard side? A. On both sides, and 
one near the after end of the house. 

Q. You don't know which one he used in going down? A. No, sir. 

Q. Did you look at the foot of the ladder and see there was ice around 
there? A. Yes, sir. 

Q. It was possible for a man to strike that ice and fall overboard? 
A. Yes, sir. 

Q. Never has been any trouble on that boat with any one? A. No, sir, 
and he was feeling fine. In the morning we turned out at 4, and we were 
both in the pilot house together and he was feeling as well as usual. 

Q. Had he ever expressed himself as going to commit suicide? A. No, 
sir. 

Q. Who was the fellow he went to call? A. A fellow by the name of 
Olsen. 

Q. All the life-saving equipment on your vessel in good condition and 
ready for immediate use? A. Yes. 

Elmer G. Bradford, 

Master of the ** Herbert" 
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Suffolk, as. Boston, March 4, 1918. 

Then personally appeared before me E. G. Bradford, master of the 
steam lighter "Herbert/ and made oath that the above statements are 
true to his best belief and knowledge. 

Geo. J. MuLHALL, 

Filed Feb. 3, 1920. Justice of the Peace. 

Board Member's Findings and Ridings. 

Prom the foregoing evidence I find that the employee in 
this case met his death as a result of an injmy received in the 
course of and arising out of his employment. While the exact 
occurrence which was the immediate cause of his being thrown 
into the water and thus to his death is uncertain, it does 
appear that he went to the deck in furtherance of what was a 
legitimate act in the performance of his duties as the second 
in command of the boat. The insurer has contended that it 
was not his duty to be in the pilot house while the captain was 
there, and, while this may have been true, it does appear that 
he ordinarily was, as a matter of duty, with the captain while 
the boat was going down the harbor, and that he had been 
with the captain in this way on the night in question. He may 
have lingered longer than necessary, but after leaving the 
captain he went to the quarters of the crew and there called 
one of the crew to look after the ashes. It should be borne 
in mind that the boat was at that time short-handed, and that 
the duty of looking after details not ordinarily attended to by 
him devolved upon him. Moreover, aside from the particular 
thing which he was doing at the moment, the danger of going 
overboard from a boat is such a risk that when it does occur, 
in the absence of evidence to show that it was otherwise 
caused, it may well be found to be a risk and danger attendant 
upon one who follows the sea, although engaged only in coast- 
wise traflic, and one which, in the absence of controlling 
evidence, may well be found to have occurred as a result of 
the particular occupation and the general duties which go 
with the following of such a calling. 

While there is evidence from which it is reasonable to con- 
clude that the deceased slipped upon the ice which I find to 
have coated the deck, such a finding as an absolute fact does 
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not seem to be entirely warranted, and I prefer to base my 
findings upon the general nature of the occupation and the 
general finding that in the absence of other evidence the 
occupation in itself supplied a cause. 

The insurer has raised another question in this case which is 
new to our jurisdiction, and that is that by reason of the 
decision of the United States Supreme Court in the Jensen 
Case, 244 U. S. 205, the Massachusetts Compensation Act 
became inoperative in the case of maritime injuries, and that, 
having become so inoperative, the statute enacted on Oct. 6, 
1917, by Congress did not serve to revive it, but that it is 
necessary for the State Legislature to re-enact the compensa- 
tion law as to maritime injuries before it will be operative 
therein. Counsel has referred to the fact that the New York 
Assembly has seen fit to re-enact the law of that State because 
of an expressed belief to that efiFect. Such a declaration upon 
the part of a Legislature of a neighboring State has neither 
the force of precedent in the determination of the legal phases 
of the question, or the standing of a court decision as a guide 
to our local interpretation. 

The following is the part of the United States statute 
applicable: — 

The jurisdiction vested in the Courts of the United States in the cases 
and the proceedings hereinafter mentioned shall be exclusive of the Courts 
of the several states. 

First. 

Second. 

Third. Of all civil causes of admiralty and maritime jurisdiction; 
saving to suitors, in aU cases, the right of a common law remedy where the 
common law is competent to give it, and to claimants the rights and 
remedies imder the workmen's compensation law of any state. 

The injury in question occurred after the passage of this act. 
A consideration of the Jensen Case leads me to the conclusion 
that the decision there was that so far as maritime injuries 
were concerned the State court had no jurisdiction to enforce 
the compensation law for the reason that the jurisdiction was 
exclusively in the hands of the Federal courts, and that so far 
as such cases were concerned the compensation laws were not 
applicable. By the passage of the law quoted that jurisdiction 



Digitized by LjOOQ IC 



109 

has ceased to be exclusive. As was said by the court in the 
case of Duart v. Simmons^ 231 Mass. 313, at 320: "Seemingly 
the exclusive nature of the Federal jurisdiction has been re- 
leased as to cases of this sort occurring since Oct. 6, 1917." 

Counsel for the insurer has submitted decisions of some other 
courts as having a bearing upon the question at issue. They 
seem to me to go no further than holding that one who has 
suffered a maritime injmy in all probability has a choice of 
remedies in some cases either under the United States jurisdic- 
tion or under the Compensation Act. In the case of Rhode, 
Libellant, v. Grant-Smith Company, Respondent, decided June 
23, 1919, in the District Court of the United States for the 
District of Oregon, Judge Bean said: — 

The contention that the court is denied the right to proceed with this 
case and afford relief according to the rules applicable if the libellant is 
entitled thereto because of the Oregon compensation act is in my judgment 
not sound. The Constitution of the United States and the Judiciary act 
give the courts of the United States cognizance of all civil cases of admi- 
ralty and maptime jurisdiction exclusive of the State court, saving to 
suitors and complainants the right to a common-law remedy where the 
common law is competent to give it, and the right and remedies under the 
Workmen's Compensation Act of any State (act of Oct. 6, 1917). The 
rights and remedies under the common law and the State compensation 
acts are not given by the judiciary act, but they are saved by it and are 
open to the libellant if he elects to pursue them, but they are not his ex- 
clusive remedy. 

Whether this is so, however, is not material to this decision, 
and my investigation of the law on this point has not been so 
exhaustive as to reach any definite conclusion thereon. 

While I am of the opinion that my conclusions in this case 
are correct as a matter of law, I am free to state that I believe 
that if such a finding and ruling as is contended for by the 
insurer is to prevail it would come with much better grace 
from a court of last resort rather than from the Industrial 
Accident Board. For this reason I have not felt it necessary 
to go fiu'ther into the consideration of the law in this case 
than seems suflicient to warrant a decision along the lines 
which I have given. When I contemplate the records in the 
Jensen Case, and find that this case was reargued twice before 
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the highest court in the land, and then was decided by a four 
to three division of the court, I feel that any attempt upon my 
part to promulgate a decision of a controlling character would 
be of no assistance. 

The insurer is ordered to* pay to the widow of the deceased 
the sum of $10 per week for a period of four hundred weeks, 
unless said payments should be sooner terminated under the 
provisions of the Workmen's Compensation Act. 

Wm. W. Kennard. 
Filed Wednesday, Nov. 19, 1919, at 9 a.m. 

Findings and Decision of the Industrial Accident Board 

ON Review. 

The insurer having filed a claim for review, the Industrial 
Accident Board heard the parties at Boston, Mass., on Thurs- 
day, Dec. 11, 1919. 

Present: Messrs. Kennard (chairman), Dickinson, Parks, 
Donahue and Cogswell. 

Appearances: J. Frank Scannell, Esq., for insurer; Gilbert 
E. Kemp, Esq., for widow. 

Questions: (1) Whether or not the accident, resulting in the 
employee's death, a:rose out of and in the course of his em- 
ployment; (2) whether or not, assuming that this Massa- 
chusetts act does cover the maritime torts, the legislation, 
having passed in October, 1917, after the issuance of the 
policy in April, 1917, could be effective on the ground that 
it might then intend to enlarge the scope of the contract. 

The report of the Board member and this record contain all 
the material evidence. 

By agreement of counsel, all of the provisions of the com- 
pensation policy issued by the insurer are material and are 
made a part of this record, except page 2 and rider No. 2. 

The Industrial Accident Board affirm and adopt the findings 
and rulings of the Board member, and in addition rule and 
find as follows on insurer's requests below: — 

1. On all the evidence the claimant is not entitled to re- 
cover. 
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Denied. The evidence warrants tKe inference that the em- 
ployee slipped and fell either from the ladder or from the 
lower deck into the water and was drowned, it being shown 
from his repeated cry of "overboard" that he Was alive when 
he fell into the water, and we so find as a fact. The claimant 
is not required to prove all the facts and circumstances attend- 
ing her husband's death by direct evidence. She need not 
demonstrate her case. The evidence here warrants the infer- 
ence that her intestate was not intoxicated, that he did not 
commit suicide and that he accidentally fell ovei'board. Spon- 
atski's Case, 220 Mass. 526, 528; Von Ette's Case, 223 Mass. 
56, 60. 

But, the Board rule, the real question here is not so much 
the cause of the fall, or whether the fall as such arose out of 
the employment, but whether the risk and harm of a fall into 
the sea was an incident of the employee's occupation and a 
hazard to which he would not have been exposed apart from 
the subscriber's business. McNicol's Case, 215 Mass. 497, 499; 
Wicks V. Dowell (1905), 2 KB. 225; Dow's Case, 231 Mass. 
348, 352. 

The single, operating, proximate cause of the employee's 
death was drowning, not the fait Wicks v. Dowell, uU supra; 
Dow's Case, vM supra; Bohaker tJ. Travelers Insurance Co., 
215 Mass. 32, 35. 

2. Compensation could not be awarded under the provisions 
of chapter 751, Acts of 1911, and acts in amendment and in 
addition thereto, if the employee or the dependents of an em- 
ployee have the right to sue the employer in admiralty or at 
law. 

A short answer to this is that there can be no recovery at 
common law or under the general maritime law for the death 
of a seaman. 

3. If an employer is subject to a suit at law or in admiralt y, 
the injury is not one coming within the provisions of chapter 
751, Acts of 1911, and acts in amendment and in addition 
thereto. 

This is answered by the rulings on No. 2. 

4. The congressional amendment of Oct. 6, 1917, did not 
introduce into the Acts of 1911, chapter 751, and acts in 
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amendmeift and in addition thereto, any injury which was not 
included theretofore. 
Denied. 

5. A maritime tort is not included within the provisions of 
chapter 751, Acts of 1911, and acts in amendment and in ad- 
dition thereto. 

Denied. 

6. Until the Massachusetts Legislature enacts legislation in-» 
corporating maritime injuries or torts within the provisions of 
chapter 751, Acts of 1911, and acts in amendment and in addi-^ 
tion thereto, no compensation can be awarded for the same. 

Denied. Certainly if the United States should cede back to 
this Commonwealth civil jurisdiction over the land occupied by 
the Navy Yard in Boston, the Workmen's Compensation Act 
would apply to personal injuries sustained thereon by em- 
ployees of subscribers without any additional legislation by the 
General Court. The same is true here. 

7. The insurance policy issued by the Contractors' Mutual 
Liability Insurance Company did not cover the injiu-y to the 
deceased employee in the case at bar. 

Denied. The policy issued by the insurer to the subscriber 
in this case specifically covers the operations of the dredger 
on which claimant's decedent was employed. This policy was 
originally written to cover the period from April 16, 1917, to 
Dec. 31, 1917. On Dec. 31, 1917, the policy was extended to 
expire as of noon April 16, 1918. The death of the employee 
occurred on March 12, 1918. The extension of the policy in 
rider No. 4 was made after the act of Oct. 6, 1917. See 40 
U. S. Statutes at Large, chapter 97, section 2. 

8. The dependent is not entitled to compensation under the 
insurance policy issued by the Contractors' Mutual Liability 
Insiu'ance Company to the employer. 

Denied for the reason set forth in ruling on No. 7. 

9. The congressional act of Oct. 6, 1917, did not bring mari- 
time injuries and torts within the provisions of the policy of 
insurance issued by the Contractors' Mutual Liability Insur- 
ance Company to the Boston Sand and Gravel Company prior 
to said Oct. 6, 1917. 

Denied for the reason that the policy under which the em*- 
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ployees of the subscriber were covered at the time of the death 
of claimant's decedent was issued as of Dec. 31, 1917. (See 
rider No. 7.) 

10. The congressional act of Oct. 6, 1917, could not enlarge 
the liability of the Contractors' Mutual Liability Insurance 
Company under the contract of insurance issued to the Boston 
Sand and Gravel Company prior to Oct. 6, 1917. 

Denied as being immaterial, the policy being of the date of 
Dec. 31, 1917. 

No question was raised as to the constitutionality of the 
amendment of 1917. This question has been argued, and de- 
cision is now pending before the Supreme Court of the United 
States in the case of Knickerbocker Ice Company v. Lillian E. 
Stewart, No. 543, in error to the Supreme Coiu't of the State 
of New York. 

Under this decision there is due Sarah M. Dorman, widow 
of the decedent, the sum of $10 a week for a period of four 
hundred weeks, unless said payments should be sooner termi- 
nated under the provisions of the Workmen's Compensation 
Act. 

Wm. W. Kennard. 
David T. Dickinson. 
Frank J. Donahue. 
Joseph A. Parks. 
John H. Cogswell. 

Filed Wednesday, Jan. 28, 1920, at 9 a.m. 

Decree of Supreme Judicial Court on Appeal. 

RuGG, C.J. Charles Dorman was employed as mate upon a 
vessel described as a steam lighter, named the "Herbert,^' used 
by its owner in coastwise traflSc for the transportation of sand 
and gravel between Scituate and Boston. At the time in 
question the "Herbert" was on a voyage over tidewater be- 
tween these two places, and was in or just outside Boston 
Harbor and . within three miles of shore. Dorman was em- 
ployed by the Boston Sand and Gravel Company, which was 
insiu'ed under the Workmen's Compensation Act, and which 
owned the vessel. 
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It is assumed in favor of the dependent for the purposes of 
this decision that Dorman lost his life from causes arising out 
of and in the course of his employment. These causes mani- 
festly were operative under such circumstances as to bring any 
legal liability arising therefrom within admiralty cognizance. 
The legality of the incident is decisive upon that point. 
"Every species of tort, however occurring, and whether on 
board a vessel or not, if upon the high seas or navigable water, 
is of admiralty cognizance." The Plymouth, 3 Wall. 20, 36; 
Proctor V. Dillon, 235 M^ss. 538, 541. 

The circumstance that the "Herbert" was engaged exclu- 
sively in commerce within the territorial limits of this Common- 
wealth, and did not go outside the three-mile limit, does not 
divest the occurrence of its admiralty character, which depends 
wholly upon the question whether it is upon navigable waters. 
The Robert W. Parsons, 191 U. S. 17; see North Pacific 
Steamship Co. v. Hall Brothers Marine Railway & Shipbuilding 
Co., 249 U. S. 119; Atlantic Transport Co. v. Imbrovek, 234 
U. S. 52. 

The Workmen's Compensation Act is broad enough in its 
terms to include cases like the one at bar. But it is plain from 
the facts here disclosed that that act (apart from a Federal 
statute to be mentioned in a moment) could not be operative 
in favor of the dependent under the Constitution of the United 
States. That was settled beyond question by Southern Pacific 
Co. V, Jensen, 244 U. S. 205, decided in May, 1917. We were 
constrained to follow that decision in Duart v. Simmons, 231 
Mass. 313; S. C, 236 Mass. 225, and in Sterling's Case, 233 
Mass. 485. After the decision in the Jensen Case Congress 
attempted to confer jiu'isdiction upon the several States to 
deal with cases like the present by workmen's compensation 
laws by the enactment of 40 United States Statutes at Large, 
c. 97, § 2, approved Oct. 6, 1917. Seemingly the exclusive 
nature of Federal jurisdiction under admiralty law was released 
to the States by that act taken at its face value. Duart v. 
Simmons, 231 Mass. 313, 320. The constitutionality of that 
act was assailed, however, and by the decision in Knickerbocker 
Ice Co. V. Stewart, 253 U. S. 149, rendered since this case was 
heard and decided by the Industrial Accident Board, it was 
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held to be invalid because beyond the powers of Congress 
under the Constitution. We are bound by that decision. It 
is decisive against the right of the dependent to compensation 
in the case at bar. See also Sudden & Christenson v. Industrial 
Accident Commission, 181 Cal. (188 Pac. Rep. 803). 

There are no circumstances disclosed on this record which 
estop the insurer from availing itself of this point, or which 
show a waiver of its right to this defence. That is settled 
by Sterling's Case, supra. The point goes to the jurisdiction 
of the court, which cannot be established by considerations 
arising from conduct of parties. Thfe case is quite distinguish- 
able from cases like Pitkin v, Springfield, 112 Mass. 509; 
Hellen v. Medford, 188 Mass. 42. By force of the controlling 
authority of Knickerbocker Ice Co. v. Stewart, 253 U. S. 149, 
the entry must be, 

Decree reversed. 

Decree to be entered in favor of the insurer. 

Filed Jan. 5, 1921. 



Case No. 8716. (237 Mass. 105.) 

Henry Braley, Employee. 

John Hancock Mutual Life Insurance Company, Employer. 
Employers' Liability Assurance Corporation, Ltd., Insurer. 
arising out of employment. 

Where a collector of industrial insurance, having a route called a debit in which 
there are certain policyholders who pay their premiums weekly, is also permitted 
to sell ordinary insurance while on his way to the office of his employer, and 
collects industrial insurance premiums from two persons, keeps an appointment 
having to do with ordinary insurance, and talks with a prospective customer on 
a street car about a $1,000 policy, and turns his ankle when stepping to the 
ground from the street car, the causative relation between employment and 
injury is remote and speculative, the turning of an ankle being an extremely 
common event, and may be caused by conditions of individual weakness or by 
the physical surface of the way. Hewitt's Case, 225 Mass. 1 ; Donahue's Case, 
226 Mass. 595. See Moran's Case, 234 Mass. 566. 

Report of Member of Industrial Accident Board. 

The member of the Industrial Accident Board appointed 
under the provisions of Part III, sections 5 and 7, chapter 751, 
Acts of 1911, and amendments thereto, having heard the 
parties in the above-named case at Town Hall, Middlebor- 
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ough, Mass., on Wednesday, Dee. 3, 1919, at 12 m., reports 
as follows: — 

Appearances: Messrs. Sawyer, Hardy, Stone & Morrison 
(Gay Gleason, Esq., of counsel) for insurer; J. V. Sullivan, 
Esq., for employee. 

While alighting from a car on April 12, 1919, this employee 
strained his right ankle, and subsequently his right leg was 
amputated above the knee. 

Questions: (1) Did the employee receive a personal injury 
arising out of and in the course of his employment on April 12, 
1919? (2) Was the statutory notice of injury given? (3) If 
not, was knowledge conveyed as soon as practicable? (4) 
Whether or not there was causal connection between the injury 
the employee sustained on April 12, 1919, and the subsequent 
amputation of his leg. (5) Whether or not the injured man 
was an employee under the act, or an independent contractor. 

Report of Evidence. 
Henry W. Braley, the claimant, testified that he is a salesman 
and collector for the subscriber who has an oflBce in Middle- 
borough. He received $16.70 a week, and in addition to this 
salary received a bonus. His salary and bonus amounted to 
$1,201 last year. Witness lives at Clear Pond Road, Four 
Corners, Lakeville, about a mile and three-quarters from 
Middleborough. It was his custom to ride back and forth to 
work on the trolley cars. When coming Middleborough way 
he boarded the 8 o'clock car. If he went the other way he had 
to get a car a half hour earlier. There were certain days he 
would leave his home and immediately go out on his work 
without reporting to the office. He was not required to report 
at the office before starting his duties. Witness always went 
out collecting on Sundays, and the office was never open on a 
Sunday. On April 12, 1919, the day he was injiu'ed, he left 
his home in time to board the 8 o'clock car, arriving in Middle- 
borough about 8.15 or a little after. He had collected that 
morning before reaching Middleborough. When the accident 
took place he was in front of the waiting station on Centre 
Street, Middleborough. He had his grip in his hand, and 
when stepping off the car tiu'ned his ankle. He did not fall 



Digitized by LjOOQ IC 



117 

to the ground. The case he carried contained his insurance 
papers. He was faint so went into the waiting station or into 
the Central Caf6 and got a cup of coffee. Then he saw Mr. 
Chase, the conductor of the car, and spoke to him. He re- 
mained there a short time and then went to the oflSce and 
reported his injury to Mr. Lightbond, the assistant superin- 
tendent. It was perhaps a half hour after the accident that he 
reported it to Mr. Lightbond. Mr. Lightbond asked witness 
if he wanted any one to go out collecting for him, but he 
replied that he was going to try to get down to the Star Mill. 
When he reached a little store the ankle pained so he asked 
permission to take his shoe off there. The ankle pained badly. 
The foot was a little red in a place similar to where he pointed 
to on the other foot. (Described by attorney as right little 
toe, right-hand side of foot.) This redness extended "pretty 
near" around the heel. He had no medical attendance at that 
time. He went down as far as Mr. Galligan and had to give 
up, and sent a boy to do his collecting and then went home 
to bed. Later he called Dr. Baker, a Middleborough physician, 
who treated him until he was sent to the Brockton Hospital. 
He entered the Brockton Hospital on May 21, and subse- 
quently his right leg was amputated just above the knee by 
Dr. Barrett of Brockton. During the period between the 
date of injury and the operation he had more or less pain all 
the time. The member pained more when he held it down 
than when he had it up. He was not conscious all the time, 
and does not recall a representative of the insurer coming to 
the hospital to see him. 

Dr. Michael F. Barrett, called by claimant, testified that he 
is a practicing surgeon and a member of the staff of the 
Brockton Hospital. He was summoned to appear at the hearing 
with the hospital records. He knows Mr. Braley, who was 
admitted to witness' service on May 21, 1919. The man had 
gangrene of his right foot, and the records show that he was 
admitted on the 21st of May, 1919, at 5 p.m., that he was 
sixty-one years of age; occupation, agent. The family history 
is unimportant as relating to the condition. Past history was 
unimportant, the man never having had any special diseases. 
Patient was well developed and nourished, conscious and 
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rational, but talked in a manner that suggested cerebral dis- 
turbance. Pupils acted to light and distance. There was no 
discharge from the nose or ears, no glandular enlargement of the 
neck. The chest was well developed; no tenderness on pal- 
pation. The lungs were negative; heart regular, apex beat in 
normal position, and suggestion of murmiu* at apex. Abdomen 
was negative. Lower extremities: left, negative; knee jerks 
present and active, no Babinski; right, knee jerk present. 
The limb from the lower third to the toes was swollen and 
there appeared to be necrotic tissue about distal part of great 
toe, and small toe appeared black. The foot was tender to 
palpation. At the lower third was seen a well-defined line of 
demarcation. The general condition of the patient was fair. 
General condition of patient on the 25th. was unchanged, area 
of gangrene gradually increasing. At night the patient became 
delirious. Patient complained of pain and insomnia; was not 
eating well. On the 4th of June the tnan's general condition 
was unchanged. Patient was prepared for operation and right 
leg was amputated and right thigh at upper third; good flap, 
vessels tied up. The femoral arteries showed thrombosis above 
amputation. The rest of the record is general as to the man's 
gradual improvement through convalescence and healing of 
the wound. The patient was discharged relieved on July 11. 
The stump healed nicely and there was no discharge from the 
wound. There were instructions given as to fiu'ther treatment. 
There were other tests that showed certain things about the 
patient's physical condition besides what was apparent on 
observation. The hospital record is made out by the house 
oflBcer. Besides what he has already incorporated in his 
report, from his own observation there was no other disease 
this man was subjected to or suffering from, but he has the 
general records of patients under his instructions which give 
him general information about them. The records indicate 
that examination of inline showed the man had some kidney 
disturbance, and a condition of the femoral artery above the 
point of amputation. In a general way, the kidney condition 
was not serious, but showed the man had kidney disturbance. 
This condition is not unusual in a man of this age. It depends 
upon the interpretation of "unusual." One expects to find a 
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man all right, and if be is not all right he is unusual. Such a 
condition is not uncommon in a man of Mr. Braley's years. 
They had several blood examinations done, blood pressure 
was taken and the urine examined. In a general way the 
blood was pretty near normal, — hemoglobin 80 per cent and 
white count 12,000, which would go with the absorption from 
the gangrenous process. That the man had some kidney 
irritation is shown by slight traces of albumin at times and a 
few casts. The patient's blood pressure was within normal 
limits, between 130 and 160. Albumin in itself would not 
signify a diseased kidney, but the combination of the casts 
with albumin showed kidney disturbance. The kidney dis- 
turbance might have action on the development of the gangre- 
nous condition. Kidney disturbance is almost always com- 
bined with heart lesion, although neither one might be severe; 
it is a common combination. If any affected group in the 
heart or kidney traveled through, it might well start up 
thrombosis. The only heart condition he found that was 
abnormal was the suggestion of murmur at the apex. This 
condition would be sufficient to combine with the kidney dis- 
turbance and cause gangrenous condition. A very small par- 
ticle might be released from the valves of the heart or from 
the kidney itself and get implanted somewhere and this would 
grow. Any local injury will produce gangrene, provided the 
constitutional disturbance is there to further it. In the absence 
of injury this man did not need to develop gangrene; he 
would not have necessarily developed gangrene. Of course, 
the gangrene of the patient's foot was caused by shutting off 
of the blood supply. The blood supply must have been shut 
off or the man would not have had gangrene. Gangrene is 
death of tissue. In his opinion, Mr. Braley's blood supply was 
shut off by two conditions, because of the fact that he had a 
predisposing cause of plugging in the femoral artery, and also 
he had an immediate injury to the foot, which is the ordinary 
cause of gangrene, — an immediate injury on top of a pre- 
disposing cause. It is possible that the plugging which ap- 
peared just above the point of amputation might have existed 
and continued to exist without causing gangrene. It would not 
be possible that the ankle injury alone would be the predis- 
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posing cause of gangrene. A man whose condition is absolute 
as to health would not have gangrene in the foot following 
such injury. The plugging above point of amputation, without 
injury to the ankle, would not necessarily have caused gangrene. 
Cross-examined, Dr. Barrett stated that by kidney disturb- 
ance he meant the finding of slight traces of albumin and casts; 
it would mean that Mr. Braley had kidney irritation or disease. 
There is no other accepted term for the disease, but it is com- 
monly known among lay people as Bright's disease. There are 
various types of disease of the kidney, depending upon whether 
the body of the kidney is affected alone or the lining of the 
tubules, or combination of the two. First, there were rare 
casts, then occasional, and last, coarse granular casts. Witness 
does not think there is any medical name for Bright's disease. 
The term of Bright's disease is not accepted as a proper term. 
There is such a trouble as nephritis which means inflammation 
of the kidney. Mr. Braley had nephritis. Nephritis is a well- 
known medical term. Mr. Braley had nephritis to some degree 
when examination was made. Whether it was acute or chronic, 
witness does not know. Blood pressure was 130, and was 
within the accepted normal limits. Witness does not know 
what normal blood pressure is and thinks nobody does. Nor- 
mal blood pressure means about the same as normal pulse. 
He cannbt say what a person^s normal pulse may be; it may 
be 60 or 80 or 90. Normal pulse for the average is 72, and it 
is the same with blood pressm-e. Thrombosis means plugging, 
and is formed by settling. It is a blood clot. Witness ampu- 
tated the patient's leg above the knee. Above the point where 
he amputated, that is, nearer to the thigh, somewhere in the 
femoral artery, was a plug known as thrombosis. The prob- 
ability is that a particle came off from the circulation some- 
where else and stopped there and then grew on itself. In the 
beginning it was an embolus or traveling plug, and then be- 
came thrombosis, or a fixed plug, and shut off the vessel below 
that point. He saw the thrombosis. When he amputated the 
artery below it he could see the thrombosis. Right at the 
point of the cutting off of the artery was this thrombosis. One 
could see it at the cut end of the artery and could feel it fur- 
ther on. When he cut off the artery, blood did not come out 
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as there was a tourniquet on it. If he had not put a tourni- 
quet on it blood would not have come out of the artery unless 
the plug had been dislodged. This plug was sufiicient to stop 
the flow of blood through the femoral artery. He should say 
this was a complete thrombosis from what he saw of it at ampu- 
tation. This plug may have come from the heart, but most 
likely from the kidney. If it did come from there, that would 
be evidence that Mr. Braley was suffering from a disease of 
the heart or of the kidney. This type of gangrene usually 
starts at the most distant point. The reason for gangrene 
starting is because the circulation is low at that particular point. 
The arteries bring the blood to your fingers and the veins take 
it away, and if the the artery that brings the blood down to a 
particular finger is shut off, and the finger is getting no noiu-ish- 
ment, the tissues will commence to die; that is gangrene. A 
person may have the kind of gangrene which Mr. Braley had, 
never having received a known injiu-y of any sort. There are 
at least two big arteries that supply the leg, — the femoral 
artery and the profunda, which is a branch of the femoral 
artery that comes about one and a half inches below the Pou- 
part ligament. In a general way the femoral artery comes 
down front and down the back. Both the femoral and pro- 
funda arteries, or either, supply the lower leg below the knee. 
Both or either of them supply the foot. Witness does not 
know if there was any plugging in the profunda. It is not 
possible that there was a complete plugging in the profunda 
artery, because the man had circulation below that point. He 
does not know about the possibility of there having been a 
partial plug in the profunda artery. If there were such plug- 
ging, it could not have been sufiicient to shut the blood off. 
The blood came through, but the man may have had partial 
plugging in any vessel as far as witness knows. One may have 
thrombosis without shutting the blood off completely. The 
ordinary type of thrombosis, as this was, is the complete shut- 
ting off. Doctors do not know about thrombosis that has not 
shut off circulation. Mr. Braley did have arteriosclerosis to the 
average extent every man of sixty years would have it. Blood 
pressure of 130 would not indicate that the man had arterio- 
sclerosis, and would not indicate that he did not have arterio- 
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sclerosis. Just the stating that the man had blood pressure of 
130 does not mean anything. With that sign atone he would 
say the man did not have it. Complete plugging of the femoral 
artery might not cause any impairment of the circulation if 
the other vessels had a chance to take care of the situation; it 
might tie up the femoral artery and still give the man per- 
fectly good circulation in the leg. One might tie the femoral 
artery above a certain point and have perfectly good circula- 
tion; he has done that himself inside the belly to save the leg. 
A person with heart trouble whose femoral artery is completely 
plugged may have some impairment of circulation through the 
profunda artery. Witness cannot say that Mr. Braley would 
not have had gangrene in his foot had he never twisted his 
ankle or turned his ankle on April 12. He does not think it is 
true that the man's heart and kidney. condition and the com- 
plete plugging of the femoral artery was adequate cause for 
gangrene of the foot. Mr. Braley could not get gangrene of 
the foot without the shutting off of circulation, and still he had 
circulation except in the femoral artery. He does not know 
why the patient should have gangrene without some immediate 
thing. Witness knows that Mr. Braley's leg was supplied with 
blood, but not through the femoral artery, because he saw it 
was not. The leg was supplied well enough with blood in 
certain parts to nourish it properly, that is, he got circulation 
below the point of amputation in his thigh; he had it at the 
knee and the blood came from somewhere. Ordinarily he am- 
putates at the point of election. The thrombosis was in the 
thigh. Point of election means the best obtainable point. 
With gangrene of the foot, depending on the cause of gangrene, 
the leg and thigh ought to be amputated at as high a point as 
possible. If this were the sugar or diabetic gangrene, operation 
should have been done still higher than this. The fact that 
the man had thrombosis in the femoral artery at the point of 
amputation had no bearing on the type of operation to be done 
before operation was completed. Before they saw the throm- 
bosis witness did not know any way to tell there was throm- 
bosis in that vessel. Witness would amputate above it if he 
could get it, but he would have to know it was there. If this 
had been sugar or diabetic gangrene he would have amputated 
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somewhere below the joint because diabetic gangrene is a 
rapidly progressing thing, and even with amputation high 
prospect of cure is poorer. When he amputated, the gangrene 
was approximately at the ankle. Witness knows what the em- 
ployee did to his ankle on April 12 from his story only. From 
the symptoms as recorded he should say the man had a strain 
of the ankle. Strain always means interference with the blood 
supply of the part and a tearing of the ligaments, blood vessels, 
nerves, etc., and extravasation of the blood to the tissue. In 
a way the circulation goes on the same. The blood does not 
necessarily come down into the foot as fast. The femoral 
artery is not down in the foot. Anything that exercises pres- 
sure will interfere with the blood supply of the thigh, and that 
(strain) is a very good cause of pressure. Witness would think 
that after a strain the blood does not go down the foot just as 
fast as it ever did. It is handicapped by the filling up of sur- 
rounding tissue by blood and pressure. The flow of blood is 
different than the flow of water in a pipe. It is different in the 
leg; the artery does not come with the same pressure because 
it has contracture and is elastic; besides that, the vein has no 
resistance and very little pressure suffices to shut up the vein 
and the blood cannot return through the vein. Witness does 
not know if there was partial thrombosis in the other artery or 
profunda. He saw only where it was cut off. There may or 
may not have been a partial thrombosis there. If there was 
a partial thrombosis in that artery the circulation down in the 
foot might have been interfered with to some extent. Whether 
or not, if there was partial thrombosis in the profunda artery, 
and the femoral artery was completely plugged, Mr. Braley 
might have had gangrene of the foot without any injury as 
described by him as having occurred on April 12, witness does 
not know in the absence of qualifying instances. In the ab- 
sence of the injury of April 12 the man might have had gan- 
grene. Medically or surgically, it is not a clear-cut case of 
cause and effect. Q. "It is a case that has some doubt in it 
as to cause and effect?'' A. "I think it is a good deal a 
matter of opinion.'' All he knows about the employee working 
is what he heard at the hearing. Witness thought the testi- 
mony was that the man went home that day and went to bed. 
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If he were told the man worked two weeks after the injury, he 
would say it was a bad thing for the strained ankle. K the 
man had worked two weeks after the injury and walked around, 
he should say that this fact had a good deal of influence on the 
subsequent gangrene. It would make it worse, more definitely 
producing the cause, as the man was continuing to do damage 
to that foot by walking on it. In walking on the foot the 
man continued to strain that part already strained by the in- 
jury. Q. "If it were a fact he did work for a week or two 
walking around and that made it much worse, the chances are 
if he did go immediately to bed, he might not have had gan- 
grene at all?'' A. "That is a fair atiswer. He might not 
have had." 

Upon further examination the doctor testified that he saw an 
agent of the insurer at his ofiice. He does not know whether 
or not any agent talked with Mr. Braley. The agent did not 
say he had talked with him. Of course, a man can get gangrene 
of a part from thrombosis of the artery above it. The throm- 
bosis, or plug, was present before witness amputated the leg; 
how long before, he does not know. It was not a blood clot; 
it was an organized thrombosis which antedated operation. 
Thrombosis in that main artery in itself would not have neces- 
sarily produced gangrene, provided the blood supply was good 
in the other vessels, — good enough to supply the lower thigh, 
knee and part of leg. The profunda being free, and circulating 
the blood to the lower part of the limb, would be sufficient to 
sustain circulation. From the story, he would say that the 
injury to the ankle was a very good cause of producing of 
gangrene in this particular case by shutting off more blood 
supply to the foot. In his opinion, this man might have gone 
on his normal period of allotment without having developed 
gangrene, in the absence of some immediate cause. Gangrene 
of a part is the result of some immediate injury, — a man cuts 
his toe and gets gangrene. If a man who cuts his toe has 
good blood he will not have gangrene. About the only time 
a man who cuts his toe gets gangrene is when he has diabetes 
or any other predisposing cause. He has known of gangrene 
resulting from a cut on the toe without the presence of sugar 
in the blood or urine. Gangrene of the toe can come from any 
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injury to the toe that has behind it any interference with circu- 
lation^ whether senile or diabetic. A man is more likely to get 
gangrene from a cut on the toe when he has diabetes than when 
he does not have it. There have been lots of cases where there 
has been no history of injury and gangrene has appeared in the 
foot and that gangrene has resulted from thrombosis and the 
leg has had to be amputated. The thrombus has to be prop- 
erly situated to shut off the whole blood supply. 

Dr. Leonard A. Baker, called by claimant, testified that he 
has been a practicing physician in Middleborough for about 
four years. Previous to his engagement in general practice he 
was physician at the State Farm in Bridgewater. He was 
called to attend Mr. Braley in April or May of this year, but 
does not remember on what date. Witness made several calls 
on employee, but did not take his record of these dates to the 
hearing. When he fiirst called upon Mr. Braley he found the 
injured foot greatly swollen and very tender. The man was 
suffering severe pain, so much so he could not keep quiet and 
was tossing about the bed. Of course, stepping on the foot was 
out of the question. He diagnosed the case as strained ankle. 
Mr. Braley told him he stepped off the sidewalk, or something, 
and hurt himself. When he sent the patient to the hospital he 
considered the cause of gangrene was injury to the ankle. 

Cross-examined, Dr. Baker stated that a strain is the tearing 
of tissues and effusion of fluids into the part. A sprain usually 
is the slipping or displacement of bones which go back into 
place afterwards. Witness could not say which is more pain- 
ful. A strain is more serious. Either one is very painful. A 
severe sprain is quite painful as well as a strain. Witness con- 
sidered this a severe strain. He should not say it was com- 
mon, as a ride, for a man to walk around following a severe 
strain. Pain is caused by swelling of the tissues. Several 
days prior to the hearing counsel for the claimant told him 
there was to be a hearing, but he has not had time to think of 
this case or that he might need his records. Witness cannot 
say how long after the injiu-y he saw Mr. Braley. He never 
had a case of strain of the ankle resulting in gangrene before, 
and hopes he never will have another. In his practice it has 
been rare to have such a sequence of events. 
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At this point it was agreed that the doctor bring in his 
records later. These records showed that he was first called to 
treat employee on April 28. He made eight calls, the last 
being on May 21, when he sent the man to. the hospital. 

Cross-examined, Mr. Braley stated that several times after 
April 12 he worked but had to give up. The accident occurred 
on Saturday, and he called on Dr. Baker on Monday, at his 
ofiice. He did not work two weeks after the injury. He tried 
to work but could not, and had to get a conveyance to carry 
him back home. It was very nearly two weeks he tried to 
work. When he went into the ofiice on April 12 he told Mr. 
Lightbond that he had strained his ankle getting off the car. 
He thinks he had breakfast at home that morning. Almost 
always he had his breakfast |it home, but once in a while h^ 
would get a lunch in the restaurant. Witness lives with his 
daughter and her husband in their house. He paid his daughter 
$6 a week. His daughter had a housekeeper who almost always 
got up and gave him his breakfast. On the morning of April 
12 he probably left home at twenty minutes of 8 o'clock. He 
lives on Clear Pond Road. He had an appointment on this 
morning to meet a man at the store, and for that reason 
started a little might earlier. The first thing he did upon 
leaving the house was to go over to the store and meet Mr. 
Caswell. Mr. Caswell lived on the road to Precinct, a small 
village. This man's son had a $500 policy with the company, 
and a 15 cent policy on his wife. Witness was there the day 
or two before and had collected from him and his wife, and Mr. 
Caswell made the appointment to bring the money up for the 
boy that morning. Mr. Caswell did not pay him the premium 
on the $500 policy that morning. The car coming from 
Middleborough to New Bedford passes by Mr. Caswell's store, 
so at Lakeville, Four Corners, witness boarded a car going in 
the direction of Middleborough. On the car he met a man 
who was a prospective customer, and talked with him about 
buying a $1,000 policy. Witness did not have an appointment 
to meet this customer. During the ride toward Middleborough 
they discussed the buying of this policy, but the man did not 
buy it that morning. When the car arrived in Middleborough 
it stopped in front of the waiting station on Main Street. 
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The office of the John Hancock Mutual Life Insurance Com- 
pany is upstairs over Caswell's music store on Main Street. 
The waiting station is on the same street, but not in the 
same building. In coming from Lakeville on the car you come 
to the waiting room before you come to Caswell's music store. 
The trolley cars run beyond the waiting room by Caswell's 
music store. Caswell's store might possibly be six rods away 
from the waiting room; he could not say exactly. He got off 
the car at the waiting room; it had just stopped. Witness 
was the last one off and stepped from the platform of the car 
down onto the step. He carried his grip in his left hand and 
stepped to the ground on his right foot. When his right foot 
struck the ground his ankle twisted over. He then stepped 
across the street int.o the Central Caf6 and sat down, as he 
felt faint. At that time he did not examine the street and 
could not say whether or not he stepped on a banana peel or 
a piece of wood. He does not know what caused him to turn 
his ankle. At the Central Caf6 he ordered a cup of coffee. 
Witness thinks he ordered nothing else that morning. He 
never had his breakfast at the Central Caf6. Sometimes he 
did buy a piece of pie and a cup of coffee. April 12 was a 
Saturday. There were days of the week he did go into the 
John Hancock office; what days he could not say. Saturday 
was one of the mornings he usually went to the office. Wednes- 
day he turned in his accounts for the week. He generally 
went to the office on Saturday morning unless he had some 
special business that called him in some other direction. He 
never went to the office on Sunday. Witness sold both in- 
dustrial and ordinary insurance. His debit is a route in which 
there are certain policyholders who pay their premiums weekly, 
these premiums running from 10 to 60 cents a week. As a 
rule, the policyholders on a debit are all industrial policy- 
holders. As a general thing, he reported at the office in 
Middleborough before going out on his debit. On Saturday 
morning, April 12, he was going from his home to the office to 
report before going out on his debit. His salary for collecting 
on his debit industrial insurance was $16.70 a week. He was 
allowed to sell ordinary insurance. Ordinary insiu-ance is 
insurance in which the policyholder pays his premium either 
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quarterly, semiannually, annually or in advance. On all 
ordinary insurance he sold he was paid a commission. The 
commission amounted to about 40 per cent of the first-year 
premium. Industrial insurance is insurance where a person 
pays so many cents a week. From the time he left home in 
the morning of April 12, 1919, until he reported to the office 
of the John Hancock Mutual Life Insurance Company in 
Middleborough the only business he transacted was talking 
with Mr. Caswell regarding a $500 policy of his son, and 
talking with a man on the trolley car with reference to a $1,000 
policy, both of which policies were ordinary insurance. On 
this morning before leaving his home he collected premiums 
from people in the house where he boarded, that is, from the 
housekeeper and Mr. Lawrence. Mr. Lawrence had an ordinary 
insurance, and his children and wife had industrial insurance. 
The housekeeper had an industrial insurance. If he could, he 
always collected on Saturday mornings from the people who 
lived in his house. Mr. Lawrence worked at the car barn and 
went to work at 11 o'clock in the morning. He always began 
his collections on a Saturday morning, and these policies would 
be all he had between there and Middleborough, so he col- 
lected the payments on these five policies down there on a 
Saturday. He lives a mile and three-quarters from the John 
Hancock office. He supposes the company would have no 
objection to him getting up a little earlier in the morning 
and walking to work. Witness could have walked to work if 
he had seen fit to do so. The company would have had no 
objection to him driving a horse and wagon to work and 
around his route, nor would it have objection to him using an 
automobile to cover his route. He could use any reasonable 
method to go about his business. Had he not met with the 
accident on April 12 and not stopped in to get a cup of coffee 
he would have arrived at the office in Middleborough at about 
8.15 or 8.30 o'clock. Witness did not usually do this, but 
sometimes did. On April 12, if he had not hurt his ankle he 
might have gone into the restaurant to get a cup of coffee, 
and again he might not. He never rode beyond the waiting 
station; he always got off there. As far as walking was con- 
cerned, it was nearer for him to have stayed on the car until 
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he got to Caswell's music store. Witness could not say what 
it was his intention to do when he got off the car on the 
morning of April 12. He might have intended to go to the post 
oflBce. Witness quite often went into the post office and got 
the mail and took it up to the office; They had a lock box. 
He could not say, but he might have been going into the 
Central Caf6 to get a cup of coffee, or he might have been 
going to the cigar store to get a cigar, or to the store to buy 
a pair of garters or shoestrings for himself. Witness could not 
say what was on his mind that morning. He might have been 
going into the clothing store to purchase a collar or necktie, 
but he has no recollection. He has not worked since his opera- 
tion. He often did go out at night to see prospective cus- 
tomers, and had a right to take such customers to the theatre 
or movies, or use his own methods of trying to sell insurance. 
He was free as to the time and place he could see a customer. 
Whether or not he cared to call on a prospective customer 
on a rainy night was left entirely to him. His stump was 
healed when he left the hospital. It healed during the first 
five weeks. In his opinion, this showed his blood was in 
pretty good condition. Witness had not inquired of Mr. 
Fillebrown or Mr. Ligbtbond as to whether or not there was 
any work in the office he could do. For a certain length of 
time be might be able to do office work where he could sit in 
a chair, but as his circulation bothers him a little now he 
could not sit a great while at a time. Had he not injured 
his ankle on the morning of the 12th of April, he would have 
arrived at the office somewhere around 8.20 or 8.30, or some 
time within a few minutes after he had got off the car. Then 
he would have gone out collecting. Witness would not call 
Mr. Lightbond's attention to the fact that he was going out. 
He would not look to see if he had any mail, as his mail came 
to the post office. After arriving at the office that morning 
he was going to the Star Mill. He had persons in the Star 
Mill who were on his route or debit. Only once in awhile did 
any of his mail go down to Lakeville, Four Corners; he got 
most of the mail at the post office. 

Upon fiu-ther examination the claimant testified that after 
making the five collections at Clear Pond Road, and going to 
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the store, he boarded the car to Middleborough. When he 
told Mr. LightboDd what had happened to him his foot pained 
and "felt full.'* Mr. Lightbond inquired about his condition 
and wrote it down. Witness told him he had strained his 
ankle. He thinks Mr. Lightbond asked him if he had fallen 
down. He was sitting dpwn in the ofBce when Mr. Lightbond 
saw him. Mr. Lightbond did not see him come in. He col- 
lected on ordinary insurance policies for the ofBce. After he 
had sold the policy to a man he collected on it, and even 
after the man had paid his year he still continued collecting 
under the ofBce instructions. The form comes down, and when 
he is going out to collect, the assistant superintendent gives 
him these forms or notifications. He receives a commission 
on his collections. He had been authorized to collect on the 
$500 policy. 

Counsel for insurer requested that the injured man be ex- 
amined bj^ an impartial physician for the purpose of ascertain- 
ing whether or not the gangrene was the result of the turn of 
the ankle. He stated that if the impartial physician says there 
is connection, the insurer shall not want to put in evidence to 
dispute it, but that in the event of no impartial examination 
being made he would like an opportunity to rebut the testi- 
mony of Dr. Barrett. 

After the hearing the employee, at the request of the Com- 
missioner, was examined by Dr. Howard, an impartial phy- 
sician, who reports as follows: — 

At. 8716. 

Case of Henry W. Braley, Clear Pond Road, Lakeville, Mass. 

Employer: John Hancock Mutual Life Insurance Company. 

Date of accident: April 12, 1919. 

Date of examination: Jan. 16, 1920, at patient's home. 

Patient's account of the accident: On April 12, 1919, he claims that he 
took the 8 o'clock car for Middleborough, and when he went to step off 
the car at Middleborough, turned his right ankle ''badly." He felt faint 
and went into the Central Caf6, got a cup of coffee, and told the conductor 
of the car that he came up on what had happened. He tried to go from 
there to the Star Mill, but before he could get there he was obliged to gp 
into the grocery store and take off his shoe, and here he found his right 
ankle was swoDen and red, and it became exceedingly painful. He sat 
there for a while and then started for the Btar MOl, and on arriving there 
took off his shoe again and gave up, and Mr. Gilligan told him he would 
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send a little boy around to collect the money, and on the strength of this 
he got a man to drive him back home. He did no more work that day. 
He bathed his leg and continued to rest in bed. Got up the next morning 
and started to go back to work, got as far as the village, and was obliged 
to go back home again. He did not attempt to go out again until the 
following Monday. During this time the leg became black and blue, 
especially so on the outer side of the foot. The pain continued and was 
so severe that it kept him awake at night, and he states that he had a 
pecuHar sense of pressure in all his toes that he did not have in any other 
part of the foot. On Monday he went to the office, and on his way stopped 
in to see his family physician, who advised him to return home and bathe 
his foot. He started to work several times thereafter. On the 28th of 
the month, while in Precinct, a village just below his home, he gave up 
for good on account of a continuance of the pain, and was obliged to be 
driven home in a carriage. After he had been in bed about a week, that 
is, after the 28th of April, he states that the foot began to turn blue and 
then black, and this condition gradually increased, associated with tre- 
mendous pain. He did not get up from that time until the 23d of May, 
when he was sent to the Brockton Hospital. On June 4 he had his leg 
amputated at the Brockton City Hospit&l. He states that so far as he 
knows the leg healed rapidly, and at the present time he is having no pain 
or tenderness in the stmnp, and the stmnp is solid. He is getting about 
his home by the aid of crutches, and, with the exception of being extremely 
nervous, complains of no other disabihty at the present time. 

Examination of the urine shows slightest possible trace of albumin with 
heat and a very rare granual cast. The examination of the man is other- 
wise negative. 

Opinion: Having read the hospital reports in this case, I believe that 
the loss of this man's leg was the direct result of the injury he received 
at the time he stepped off the car, and my reason for so believing is this: 
that at the time of his operation at the Brockton City Hospital, it was 
found that the vessel walls Were not only sclerosed but thrombosed, 
showing that the blood supply was far from normal in that leg, and that 
given such a condition plus an injury to the ankle such as he had, with 
an extensive swelling associated with impairment of circulation in vessels 
that were already partially occluded, such a condition as occurred in Mr. 
Braley's leg was a normal sequence of events. I do not believe that his 
leg is quite yet ready for an artificial limb. 

H. H. Howard, M.D. 

Findings and Rulings of Board Member, 
The Board member finds and rules, upon all the evidence, 
that the personal injury received by the employee on April 12, 
1919, arose out of and in the course of his employment as an 
insurance solicitor. 
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The evidence shows that on the morning of the accident the 
employee had commenced his work by collecting premiums 
from people in the house where he boarded, that is, from the 
housekeeper and from Mr. Lawrence, in accordance with his 
usual custom on Saturday mornings; he also talked with a Mr. 
Caswell regarding a $500 policy, and with a prospective risk on 
the trolley car, on the way into the office, with reference to the 
writing of a policy for $1,000; and he was on his way to report 
at the office when he received the injury which incapacitated 
him. 

While it is true that under cross-examination insurer's counsel 
obtained affirmative replies to a series of questions to the effect 
that the employee might have been going into the Central Caf6 
to get a cup of coffee, or might have been going to the cigar 
store to get a cigar, or might have been going to get a pair of 
garters, etc., or might have been going directly to the office of 
the subscribers, the fact remains that in accordance with his 
intention at the time he left his boarding place, where he had 
collected premiums due the company, he boarded a trolley car 
which took him directly to the office of his company, and he 
did, in fact, alight from the car at the nearest point to the 
office. The questions on cross-examination were put in an 
affirmative manner by counsel at a time when the employee, 
due to the injiu*y and its effects, as well as the strain of ex- 
amination, was tired and not mentally alert. The Board mem- 
ber is satisfied from his own observation of the employee, his 
manner of testifying, and upon all the evidence, that notwith- 
standing he might possibly have done any one of the things 
which counsel suggested he might do, it was his intention to, 
and he did in fact, go directly to the office of the subscribers. 
Immediately after reporting to the subscribers he informed his 
superintendent of the occurrence of the injury. 

While the employee is not clear as to why he fell, the fact 
is that he did fall and that the risk of accidentally falling while 
departing from an electric car is incidental to the use of such 
a car. Falls and missteps while descending stairways are so 
common as to be within the matters of which judicial knowledge 
may be taken. As the court has said: "If the intestate (or 
employee) had fallen arid received the injuries she did while 
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actively engaged in the performance of her duties, the risk and 
harm of that fall would have been an incident and hazard of 
her employment, although the cause of her fall might rest in 
pure conjecture and speculation." See Hallett's Case, 232 
Mass. 49. And again, in Dow's Case, 231 Mass. 348, and in 
Sundine's Case, 218 Mass. 1, the risk of a fall upon machinery, 
or upon steps or passageways, or over obstructions to travel, is 
a hazard to a degree common to all persons who enter or seek 
to enter a manufactory or a mercantile building or other build- 
ing for business or for pleasiu*e. See also Cox's Case, 225 Mass. 
220; O'Brien's Case, 228 Mass. 380. 

This case is within the rule laid down in Moran's Case, 234 
Mass. 566, decided Jan. 9, 1920, where it was stated that 
"the immediate reason of his leaving home to take the ele- 
vated car was to make certain collections and to solicit some 
ordinary insurance; . . . this employment compelled him to 
make use of the public streets, to ride in street cars, to call 
upon prospective purchasers of new insurance and to make 
collections on his route." So, too, in this case the employee 
had been engaged in making collections and was on his way 
to the office with papers and books necessary to his work in the 
office when he received the injury. As in Moran's Case, "the 
workman to do the work of his employment must continually 
stand in danger of receiving an injury from accidents resulting 
from exposure to whatever risk and hazards are commonly at- 
tendant on the use of public streets and conveyances; which 
risks to him are greater because more constant than those that 
are incidental to the occasional and casual use of such streets 
by persons who use them in the ordinary way." See also 
Keaney's Case, 232 Mass. 532. 

The insurer presented no medical evidence in the case, ap- 
parently being content to rest on the report of an impartial 
physician which is in the record. This impartial report, plus 
other medical evidence, satisfies the Board member that there 
is a causal relation between the employee's condition and the 
injury of April 12, 1919, and I so find. 

The employee's average weekly wages were more than $21 a 
week, and he is entitled to total incapacity compensation dating 
from April 22, 1919, at the maximum rate of $14 a week, sub- 
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ject to the provisions of the act, the sum due to Dee. 3, 1919, 
the date of this hearing, being $450. 

The injiu^y resulting from the fall while getting off the 
electric car, and conditions arising therefrom necessitated the 
amputation of the employee's right leg, and additional com- 
pensation is due the employee for a period of fifty weeks at 
$10 a week, dating from April 12, 1919, the amount due to 
Dec. 3, 1919, the date of this hearing, being $335.71. 

As to the question raised by the insurer with regard to 
knowledge of the injury which has been raised, the employer 
had knowledge of the injury within the meaning of Part II, 
section 18, through the superintendent, Mr. Lightbond, who 
knew of the injury within a half hour after its occurrence, the 
superintendent having had full opportunity to observe the em- 
ployee and his condition at the time knowledge of the occur- 
rence was conveyed to him. 

The employee is not an independent contractor; he is an 
"employee*' under the act, receiving a specific sum each week 
for his routine collections, and in addition, a bonus for writing 
up new business. He was subject to the control and direction 
of his employer, and was not in any legal sense an independent 
contractor. 

Joseph A. Parks. 

Findings and Decision of the Industrial Accident Board. 

The insurer having filed a claim for review, the Industrial 
Accident Board heard the parties on Thursday, March 18, 1920, 
at Boston, Mass. 

Present: Messrs. Kennard (chairman), Dickinson, Gleason, 
Donahue and Cogswell. 

Appearances: J. V. Sullivan, Esq., for employee; Messrs. 
Sawyer, Hardy, Stone and Morrison (Gay Gleason, Esq., of 
Counsel) for insurer. 

Questions: (1) Whether the employee received a personal in- 
jury arising out of and in the course of his employment; (2) 
whether the claimant was an employee under the act; (3) 
whether notice of the injury was given or knowledge conveyed 
under the statute: (4) average weekly wage. 
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The report of the Board member contains all the material 
evidence. 

The Industrial Accident Board affirm and adopt the findings 
and rulings of the Board member. The employee's injury 
arose out of and in the course of his employment as an insur- 
ance solicitor, and he is entitled, under the findings and rulings 
of the Board member, which are affirmed on review, to a total 
compensation of $785.71 to Dec. 3, 1919, and to a continuance 
of both total incapacity and additional compensation at the 
weekly rates of $14 and $10, respectively, in accordance with 
the decision of the member. 

David T. Dickinson. 

Chester E. Gleason. 

Frank J. Donahue. 

John H. Cogswell. 

Decree of the Supreme Judicial Court. 

Pierce, J. The evidence warranted a finding that the claim- 
ant, on April 12, 1919, was in the employ of the John Hancock 
Mutual Life Insurance Company as a collector of industrial in- 
surance premiums, for which he received a salary of $16.70 a 
week and a bonus; the "salary and bonus amounted to $1,201 
last year.'* He was allowed to sell ordinary insurance, which 
"is insurance in which the policyholder pays his premium 
either quarterly, semiannually, annually or in advance.*' For 
such work he was paid a commission. " Industrial insurance is 
insurance where a person pays so many cents a week.'' As a 
collector of industrial insurance he had a route, called a debit, 
in which there are certain policyholders who pay their premiums 
weekly. He lived at Lakeville, about a mile and three-quarters 
from the office of the insurance company in Middleborough. 
It was his custom to ride back and forth to work on the trolley 
cars. "The company would have had no objection to him 
driving a horse and wagon to work around his route, nor would 
it have objection to him using an automobile to cover his 
route." On the morning of his injury, at his home he col- 
lected from two persons an industrial insurance premium. He 
kept an appointment having to do with ordinary insurance at 
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a near-by store. He then took a car going in the direction of 
Middleborough. During the ride to Middleborough he talked 
with a man he met on the car and a prospective customer 
about buying a $1,000 policy. When the car arrived at Mid- 
dleborough it stopped in front of the waiting station on Main 
Street. The office of the insurance company is on the same 
street, "possibly six rods from the waiting room," over a music 
store. He could have remained on the car until it came to the 
store. For some reason which does not clearly appear he got 
off the car at the station as soon as it stopped. He was the 
last one off, and stepped from the platform of the car down on 
to the step. He carried his grip in his left hand and stepped 
to the ground on his right foot. When he stepped to the 
ground his ankle turned over. It does not appear what caused 
the ankle to turn. " He was going to his office to report before 
going out on his debit.'' On Saturday morning he generally 
went to the office unless he had some special business that 
called him in another direction. Assuming the accident hap- 
pened in the course of the employment, it is difficult to see any 
causal connection between the work and his injury. The turn- 
ing of an ankle is an extremely common event, and may be 
caused by conditions of individual weakness or of the physical 
surface of the way. In the case at bar there is no evidence 
upon which it can be said to have been proved that the acci- 
dent was attributable to the risk or hazard of the work of the 
claimant, and not to his individual peculiarities or weaknesses. 
The causative relation between employment and injury is 
remote and speculative. The case falls within Hewitt's Case, 
225 Mass. 1, and Donahue's Case, 226 Mass. 595; and it is 
distinct from Moran's Case, 234 Mass. 152. 

It follows that the decree must be reversed and judgment 
entered for the insurer. 

So ordered. 

Filed Jan. 7, 1921. 
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Case No. 9126. (237 Mass. 130.) 

Martin Altinovitch, Employee. 

Warren H. Davis, Employer. 

Mtna Life Insurance Company, Insurer. 

insurance coverage. 

Where it is provided by the policy of insurance under the act that such policy may 
be canceled by two provisions, it is enough that the notice of cancellation is 
valid under one of the provisions which is not repugnant to the other terms of 
the policy; and where the essential facts as to cancellation are not in dispute, 
the question presented by the record becomes one of law. Lipman v. Niagara 
Fire Ins. Co., 121 N. Y. 454; Ferguson v. Union Mutual Life Ins. Co., 187 
Mass. 8, 10; International Fire Ins. Co. v. Franklin Fire Ins. Co., 66 N. Y. 119. 
The employee not being a party to the policy, his assent to its cancellation was 
not necessary. Keohane's Case, 232 Mass. 487. 

Report of Member of Industrial Accident Board. 

The member of the Industrial Accident Board appointed 
under the provisions of Part III, sections 5 and 7, chapter 751, 
Acts of 1911, and amendments thereto, having heard the 
parties in the above-named case at the Aldermanic Chamber, 
City Hall, Pittsfield, Mass., on Monday, Jan. 19, 1920, at 
10.30 A.M., reports as follows: — 

Appearances: Cande & Myers (Frederick M. Myers of 
counsel) for employee; Daniel G. Campion, Esq., for insurer. 

In a claim for compensation filed on Jan. 16, 1920, the em- 
ployee gave the time of his injury as "3 o'clock p.m., Aug. 
29, 1919;'' the place as "woodlot beyond Onota Lake;" the 
cause of the injury as "section of tree falling on my leg;" 
and the nature of the injury as "my left leg is broken above 
the ankle." f 

The employer under date of August 30 reported the happen- 
ing of the injury on August 29 at 3 p.m. 

Question: The insurer contends that cancellation of the 
subscriber's policy had been effected before the occurrence of 
the injury. 

The insurer offered in evidence the following letter to the 
subscriber: — 

Aug. 25, 1919. 
Warren H. Davis, Great Barringtomy Mass. 

Dear Sir: — We have been advised by our home office that they are 
no longer willing to carry your insurance, and have requested that we 
effect cancellation of your policy C-0221306 dated May 1, 1919. 
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We therefore notify you that your policy C-0221306 is canceled, 
effective at 12 o'clock noon, standard time, Aug. 28, 1919, and the ^tna 
will not be liable for any accidents occurring subsequent to that time. 

As soon as convenient our pay-roll auditor will visit your premises for 
the purpose of checking your pay rolls to determine if any refund is due 
you. 

Yours truly, 

Manager. 

The insurer further ofTered a return receipt for registered 
letter signed by the subscriber on Aug. 26, 1919. 

The material portions relative to cancellation in the sub- 
scriber's contract of insurance are as follows: — 

Cancellation. 
H. — This policy shall be cancelled at any time by either of the parties 
hereto upon written notice to the other party stating when thereafter 
cancellation shallvbe effective. Notice of cancellation sent by registered 
mail to the address of the assured stated in the warranties hereof shall be 
a sufficient notice, and the check of the company similarly mailed, a 
sufficient tender, of any unearned premium. If cancelled by the assured 
on any date other than an anniversary of the date of issue of the poHcy, 
unless the assured has retired from business, the company shall receive or 
retain the short rate premium in accordance with the table printed hereon 
which shall not be less than the minimum premium stated in the warranties 
hereof. If cancelled by the company at any time, or by the assured on 
any anniversary of the date of issue of the pohcy, the company shall be 
entitled to the earned premium pro rata when determined. In either case 
the earned premium shall be computed on the basis of the entire wages or 
compensation for a twelve months' period as indicated by the actual 
wages or compensation earned during the period the policy shall have 
been in force, such period to begin at the date of issue of the pohcy, or, 
in event of the policy having been in force for a longer period than twelve 
months, at the last anniversary thereof. In any event, where cancellation 
is at the request of the assured, the company shall retain not less than the 
minimum premium stated in the warranties hereof. 

Pohcy No. CM)221306. 
Endorsement. 
(Quarterly Adjustment of Premium. $150 Deposit.) 

1. The advance premium stated in this pohcy is not based upon the 
estimated wages for the full pohcy period, but is the sum hereby agreed 
to be paid in cash upon dehver>' of the pohcy. 

2. On or before the twentieth day of each month succeeding each 
three-month period under this pohcy the assured shall state to the com- 
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pany in writing the full amount of compensation earned by his employees 
during the preceding three calendar months, or such part thereof as is 
within the policy period, and pay to the company in money the entire 
premium earned upon such compensation at the rates named in the 
policy; the advance premium to be apphed to the last quarterly settle- 
ment in the poUcy period. 

3. If the assured shall fail to make such statement or pay such earned 
premium as provided in the foregoing paragraph, such neglect or failure 
shall entitle the company — at its option — to cancel the policy upon 
ten days' notice to the assured, and calculate the earned premium to date 
of cancellation at customary short rates. 

Attached to and forming part of the above-numbered policy from its 
date of issue. 

iETNA Life Insurance Company, Accident and 
Liability Department, of Hartford, Conn., 

E. C. HIGGINS, 

Secretary^ 
Form 5621-A. 

The policy is attached hereto and made a part of the record (Ex- 
hibit I). 

At a continued hearing on April 12, 1920, the employee 
testified (through an interpreter) that in August, 1919, he was 
working for Warren H. Davis in the woods near the lake. He 
was working with another fellow and they started to cut off 
a big tree. It was not all cut off, and was laying out, when 
the other fellow took the hatchet off the tree and the tree fell 
on employee's leg. This happened while cutting down the 
wood for Davis. It happened on Friday, August 29, about 
3.30. His left leg was broken. He was laid up five weeks in 
the House of Mercy Hospital, and Dr. Littlewood attended 
him. Last week was the first time he had attempted to work. 
He went to the General Electric but found the work too hard. 
He was receiving $24 a week when injured. He worked seven 
months in 1919 for Mr. Davis, and seven months in 1918. 
He left Mr. Davis' employ in October, 1918. During the 
year before his injury he was getting $18 a week. He was 
on crutches five months, and has been without them about a 
month and a half, and six or seven weeks without a cane. 

Cross-examined, witness testified that he worked six days a 
week. He was working in the core room of the foundry in the 
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General Electric. He did not ask them to give him any other 
work to do. He can do light work. 

Re-direct: He had not tried to get any work until last 
week, when he worked at the General Electric. 

It was agreed by counsel that on Aug. 28, 1919, the date of 
the attempted cancellation of the policy, there was nothing 
due the subscriber from the insurer, but, on the contrary, 
there was a balance due the insurer on the premium. 

Member's Decision, 

The evidence in this case shows, and I so find, that the em- 
ployee received a personal injury in the course of and arising 
out of his employment at from 3 to 3.30 p.m. on Aug. 29, 1919; 
that on Aug. 25, 1919, the insurer sent to the subscriber 
notice of cancellation to take effect August 28 at noon, and 
that this notice was received by the subscriber on August 26. 

The evidence shows coverage by a policy extending from 
May 1, 1919, to May 1, 1920. The insurer relies on termination 
of this contract as its defence. The burden of proving can- 
cellation is upon the insurer. Runkle v. Citizen's Insurance 
Co., 6 Fed. 143; Gomila v. Hibernia Insurance Co., 40 La. 
Ann. 553, 4 So. 490; American Fire Insurance Co. v. Brooks, 
83 Md. 22, 34 Atl. 373; McCartney v. State InsuraiBce Co., 
45 Mo. App. 373. 

In the policy here there are two provisions in regard to can- 
cellation, one set forth in agreement H in the policy, and the 
other contained in the endorsement attached to the policy. 
Whether, under agreement H, a tender of unearned premium 
is a condition precedent to effect a cancellation is unnecessary 
to decide here, as it is admitted that there was no unearned 
premium due the subscriber. The endorsement attached to the 
policy provides for cancellation where the subscriber fails to 
make to the insurer the required statement in regard to the 
compensation upon which the quarterly premium is based, or 
to pay the quarterly premium. In such cases it is provided 
that the insurer may cancel the policy upon ten days' notice 
to the insured. 

If the cancellation here was under agreement H it was 
valid, but if made for either of the reasons set forth in the en- 
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dorsement it was invalid, inasmuch as ten days' notice was 
not given. No waiver of the requirements is shown. 

I rule, therefore, that the insurer not having shown under 
which cancellation provision cancellation was attempted, it has 
not shown a valid cancellation; therefore the policy was in 
effect on the date of the employee's injury, and he is entitled 
to compensation from the insurer. 

The evidence shows that the employee was totally incapaci- 
tated for work from Aug. 29, 1919, to Feb. 22, 1920, inclusive 
(the employee gave up his crutches six or seven^ weeks ago, 
before this final hearing on April 12), a period of twenty-four 
weeks beyond the waiting period. At the rate of $16 a week, 
two-thirds of his average weekly wage of $24, employee is 
entitled to the payment of $384 from the insurer. 

The question of partial incapacity is left open to the em- 
ployee under the provisions of Part IH, section 12, of the act. 

Frank J. Donahue. 

Findings and Decision of the Industrial Accident Board 

ON Review. 

The insurer having filed a claim for review, the Industrial 
Accident Board heard the parties at Boston, Mass., on Thurs- 
day, July 1, 1920. 

Present: Messrs. Kennard (chairman). Parks, Donahue, 
Gleason and Cogswell. 

Appearances: Messrs. Cande & Myers (Frederick H. Myers, 
Esq., of counsel) for employee; Daniel G. Campion, Esq., for 
insurer. 

Question: The insurer contends that cancellation of the 
subscriber's policy had been effected before the occurrence of 
the injury. 

The report of the Board member contains all the material 
evidence. 

Insurer's motion that the case be recommitted to the Board 
member for the hearing of further evidence and for further 
findings of fact is denied. 

The Industrial Accident Board, on review, affirm and adopt 
the findings and rulings of the Board member. The attempted 
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cancellation of insurance under the act not having been valid, 
and the policy being in effect at the time of the employee's 
injm*y, compensation is due him as found in the sum of $384 
to Feb. 22, 1920, inclusive, the question of partial incapacity 
after February 22 being left open, subject to the provisions of 
the act. 

William W. Kennard. 

Frank J. Donahue. 

John H. Cogswell. 

Chester E. Gleason. 

Decree of the Supreme Judicial Court. 

Braley, J. The word "subscriber" as used in St. 1911, c. 
751, and acts in amendments thereof, is practically the equiva- 
lent to "employer who has accepted the provisions of the act 
by insuring the compensation of his employees.*' We assume 
on the record that Warren H. Davis, the employer was a sub- 
scriber at the date of the employment of Altinovitch. But 
even if at that time there was a valid outstanding policy, the 
insurer contends that it had been canceled before the injury 
was received. The accident occurred at 3 o'clock in the after- 
noon of Aug. 30, 1919, and the notice of cancellation, dated 
August 25, was received by the subscriber Aug. 26, 1919. The 
portions of the policy material to the issue read as follows; 
"This policy shall be cancelled at any time by either of the 
parties hereto upon written notice to the other party stating 
when thereafter cancellation shall be effective. Notice of can- 
cellation sent by registered mail to the address of the assured 
stated in the warranties hereof shall be a sufficient notice, and 
the check of the company similarly mailed, a sufficient tender, 
of any unearned premium. If cancelled by the assured on any 
other date than an anniversary of the date of issue of the 
policy, unless the assured has retired from business, the com- 
pany shall receive or retain the short rate premium in accord- 
ance with the table printed hereon which shall not be less than 
the minimum premium stated in the Warranties hereof. If 
cancelled by the company at any time, or by the assured on 
any anniversary of the date of issue of the policy, the com- 
pany shall be entitled to the earned premium pro rata when 
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•determined. In either case the earned premium shall be com- 
puted on the basis of the entire wages or compensation for a 
twelve months' period as indicated by the actual wages or com- 
pensation earned during the period the policy shall have been 
in force, such period to begin at the date of issue of the policy, 
or, in event of the policy having been in force for a longer 
period than twelve months, at the last anniversary thereof. 
In any event, where cancellation is at the request of the as- 
sured, the company shall retain not less than the minimum 
premium stated in the warranties hereof/' 

" Endorsement. 
(Quarterly Adjustment of Premium. $150 Deposit.) 

"1. The advance premium stated in this policy is not based 
upon the estimated wages for the full policy period, but is the 
«um hereby agreed to be paid in cash upon delivery of the 
policy. 

"2. On or before the twentieth day of each month succeed- 
ing each three-month period under this policy the assured shall 
state to the company in writing the full amount of compensa- 
tion earned by his employees during the preceding three cal- 
endar months, or such part thereof as is within the policy 
period, and pay to the company in money the entire premium 
earned upon such compensation at the rates named in the 
policy; this advance premium to be applied to the last quar- 
terly settlement in the policy period. 

"3. If the assured shall fail to make such statement or pay 
such earned premium as provided in the foregoing paragraph, 
such neglect or failure shall entitle the company — at its 
option — to cancel the policy upon ten days' notice to the as- 
sured, and calculate the earned premium to date of cancellation 
at customary short rates." 

The notice of cancellation reads, "We have been advised by 
our home office that they are no longer willing to carry your 
insurance, and have requested that we effect cancellation of 
your policy . . . dated May 1, 1919. 

"We therefore notify you that your policy ... is cancelled, 
•effective at 12 o'clock noon, standard time, Aug. 28, 1919, and 
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the iEtna will not be liable for any accidents occurring subse- 
quent to that time." It is contended by the employee that 
because the policy could be terminated in either way the burden 
of proof was on the insurer to show that the notice was sent 
under the cancellation clause and not under the "endorsement," 
and being equivoc^ the insurer's intention was a question of 
fact, and the notice being insuflScient under the endorsement, 
the finding and ruling of the Board member affirmed by the 
Industrial Accident Board on review, that the policy remained 
in full force, was warranted, and therefore cannot be reversed. 
The Board on review held that "the attempted cancellation of 
insurance . . . not having been valid, and the policy being in 
effect at the time of the employee's injury," compensation 
should be awarded. The essential facts not being in dispute, 
the question presented by the record is one of law. The right 
of cancellation could be exercised only as prescribed by the 
policy. Lipman v. Niagara Fire Ins. Co., 121 N. Y. 454. A 
comparison of the notice with the wording of the absolute 
right to terminate, "This policy shall be cancelled at any time 
by either of the parties hereto upon written notice to the other 
party stating when thereafter cancellation shall be effective," 
with the language of the endorsement that if the assured fails 
to pay earned premium as stipulated the company upon such 
neglect or default shall be entitled at its option to cancel the 
policy upon ten days' notice, shows plainly that the insurer 
did not act under the endorsement. The mutual right of can- 
cellation, even if the right is arbitrarily exercised, is conferred, 
while under the endorsement the insurer alone can discontinue 
the policy on ten days' notice for either of the reasons stated. 
Ferguson v. Union Mutual Life Ins. Co., 187 Mass. 8, 10. It 
is enough that the notice is valid under one of the provisions 
of cancellation which is not repugnant to the other terms of 
the policy. International Fire Insurance Company v, Franklin 
Fire Insurance Co., 66 N. Y. 119. The employee not being a 
part to the policy, his assent was not necessary, although if 
informed before the accident of what had taken place he could 
have refused to remain in Davis's employment unless he re- 
insured and continued to be a subscriber. Keohane's Case, 
232 Mass. 487. The question whether the employee has any 
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remedy under Part IV, section 21, of the act as amended for 
failure of the employer to give him notice in writing or print 
"that he has provided for payment to injured employees of the 
association," is not before us. See Young v. Duncan, 218 
Mass. 346. It follows that the decree must be reversed and 
the claim dismissed. 

Ordered accordingly. 
Kled Jan. 7, 1921. 



Case No. 9710. (237 Mass. 164.) 

Mrs. Margaret O'Donnell, Widow and Dependent op 

John J. O'Donnell, Employee, 
C. H. Cronin, Employer, 
Standard Accident Insurance Company, Insurer. 

arising out of the employment. 

Where there was evidence that during the period of decedent's employment by the 
subscriber he bundled lead pipe, and his handkerchiefs and napkins were colored 
red from red lead, and there is testimony by an expert that the cause of death 
was sclerosis of the coronary arteries, caused by lead poisoning, a finding that 
the employee's death was due to a personal injury arising out of and in the 
course of his emplojrment is not unwarranted. Johnson's Case, 217 Mass. 388; 
Doherty's Case, 222 Mass. 98, 100; Walker v. Gage, 223 Mass. 179, 182. 

occupational disease. 

The employee's death from sclerosis of the coronary arteries, caused by lead poison- 
ing, held to be a personal injury under the act. ^ 

FINDINGS OF BOARD. 

As in the analogous case of the verdict of a jury or the finding of a judge in an action 

at law, the finding of the Board is conclusive if it has substantial support in the 

evidence. Uzzio's Case, 228 Mass. 331. 

Report of Member of Industrial Accident Board. 

The member of the Industrial Accident Board appointed 
under the provisions of Part III, sections 5 and 7, chapter 751, 
Acts of 1911, and amendments thereto, having heard the 
parties in the above-named case at Boston, Mass., on Friday, 
May 14, 1920, at 11 a.m., reports as follows: — 

Appearances: J. C. Reiche for insurer; P. L. Keenan for 
claimant. 

In a claim for compensation filed on July 22, 1918, the 
claimant gave the time of the employee's injury as about 1 
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o'clock on June 26, 1918; the place as "U. S. Training Ship 
'Meade';'' the cause as "a fall or collapse superinduced by 
lead poisoning arising out of his employment;" and the na- 
ture of the injiu*y as "death." 

Under date of June 27, 1918, the employer reported that 
the employee was "taken sick about 1 o'clock and died inside 
of twenty minutes. Apparently cause was acute indigestion or 
heart failure." The employee's average weekly wages were 
given as $33; his occupation as "plumber;" and the date of 
his death as June 26, 1918. 

Question: Whether this employee's death was caused by 
lead poisoning suffered in his employment by the subscriber. 

Report of the Evidence, 

Mrs. Margaret O'Donnell, the claimant, testified that she 
lives with her three children, a girl aged seventeen, a girl aged 
13 and a boy aged 9, at 58 Brackenbury Street, Maiden. She 
was living with her husband, the employee in this case, at the 
time he died, and her three children were living with her. 
Her husband had worked for Mr. Croriin for five months 
before his death, as a plumber. He had worked as a plumber 
ever since he was twelve years old, and was thirty-nine when he 
died. For the past five years he had complained and was 
sick quite a little. He had tonsillitis and terrible pains in his 
stomach, sometimes lasting a day and sometimes two or three 
days; was quite constipated; was sick to his stomach, vomited, 
especially when he had these pains, but other times too; had 
headaches, attacks of dizziness, and complained of being 
unable to hold anything, and of pains in the lower part of 
his arms. During this time he was being treated by Dr. 
Plummer. Handkerchiefs and napkins which he would bring 
home with him from work would be colored red, which he 
said came from painting lead pipe with red lead. He would 
often complain of being tired from working on the pipe all day, 
most of the time lead pipe, and his hands would be very dirty 
and stained red. 

Cross-examination: Her husband had a fall fourteen years 
ago and was in the Carney Hospital at the time. He never 
suffered from appendicitis that she knew of. He was operated 



Digitized by LjOOQ IC 



147 

on because of the fall he had. Drs. Munroe and Bottomley 
treated him. Dr. Plummer could tell what the operation was. 
She understood he was operated on for adhesions of the bowel. 
All this trouble came from his fall. She does not remember 
seeing this gentleman (counsel pointing to insurer's physician, 
Dr. Bray ton) at any time. She does not remember telling him 
that her husband had any trouble with his hands, but if she 
did tell Dr. Brayton so, it was true; her husband had trouble 
with his wrists. Her husband worked for C. H. Cronin five or 
six months prior to his death. The last three or four years 
particularly he complained of these pains. He never had 
bleeding from the gums. Asked how often he would come 
home with his hands stained with red lead, witness replied, 
"As often as he used it." He had tonsillitis a little while 
before his death, in March. He had not been well at all during 
the last four or five years. 

Dr. Frank J. Plummer, called by the claimant, testified that 
he had treated the O'Donnell family since 1904. Asked as to 
the nature of Mr. O'DonnelFs complaints, the doctor testified 
that shortly after he fell he complained of colicky pains in his 
bowels, and could not work continuously. Mr. O'Donnell was 
a journeyman plumber. One morning the doctor was called 
at 5 A.M. The pain seemed centered about one inch to the 
left and below the navel. Mr. O'Donnell had fallen one story 
and struck across his abdomen. Witness referred the case to 
Dr. Munroe at the Carney Hospital. Witness sent him in 
there for pelvic adhesions. The last few years the doctor 
treated Mr. O'Donnell for what he supposed was lead poisoning. 
Mr. O'Donnell would have colic once in a while, dizziness, and 
weakness of the muscles of the forearm. He did not have the 
typical black line on the gums, or wrist drop. The last year 
or two he complained considerably of heart weakness. He had 
nervous symptoms which might be due to lead poisoning. 

Cross-examined, witness testified that while Mr. O'Donnell 
was in the Carney Hospital they did a laparotomy, and while 
in there took out the appendix. The employee had phlebitis 
for a year after he left the hospital as the result of a nurse 
burning his leg with a hot-water bottle. The symptoms which 
the doctor described are consistent with sclerosis, but hardly 
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with myocarditis. A couple of years before the employee died 
the doctor sent him into the clinic at the Massachusetts 
General Hospital, but neither he nor the employee got any 
definite information there. If the cause of the death is ascribed 
to sclerosis, witness should say that it is due to the action of 
the lead on the heart. The heart condition as described in the 
death certificate could be responsible for the dizziness, and 
possibly for the weakness and nervousness. Employee was a 
very young man, however, to get sclerosis. Asked if he pre- 
scribed anything specific for lead poisoning. Dr. Plummer re- 
plied that he prescribed salts and iodide of potash. Employee 
seemed to improve under this treatment. Iodide of potash also 
would be given for sclerosis. 

The claimant offered in evidence the following certificate of 
death: — 

THE COMMONWEALTH OF MASSACHUSETTS. 

Medical Examiner for Suffolk County, 
Office of the Northern Division, 
274 Botlston Street, Boston. 
To the Industrial Accident Board, 

I hereby certify that on the twenty-sixth and twenty-seventh days of 
June in the year 1918, in accordance with the pro\dsions of law, I examined 
the body and made personal inquiry into the cause and manner of the 
death of John J. O'Donnell, aged thirty-nine years, late of 35 Starbird 
Street, Maiden, Mass., who died at U. S. Training Ship ''Meade" in 
dock, 172 Border Street, East Boston, Mass., on the twenty-sixth day of 
June in the year 1918. 

I further declare it to be my opinion that the said decedent died from 
natural causes: heart disease, sclerosis of the coronary arteries with 
stenosis of the left, and associated chronic interstitial myocarditis (sudden 
death). 

Witness my hand and seal this thirteenth day of February m the 
year 1919. 

Geobge Bukgess Magrath, M.D., 
Medical Examiner for Suffolk County, 

Dr. Cadis Phipps, called by the claimant, testified that he 
has examined the death certificate of Mr. O'Donnell, the Massa- 
chusetts General Hospital report, and also has talked with Mrs. 
O'Donnell. Assuming that Mr. O'Donnell died in 1918 when 
thirty-nine years of age, and the causes of his death were given 
as "natural causes: heart disease, sclerosis of coronary arteries 
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with stenosis of the left, and associated chronic interstitial 
myocarditis/' that in itself suggests that it was very unusual, 
almost unheard of, as it is very rare for a man as young as 
thirty-nine or forty to have so advanced an arteriosclerosis as 
to cause death; very rare under forty-five or fifty to die of 
sclerosis of the coronary arteries. In such unusual cases we 
would always look for a specific cause; that is, in elderly 
people or in people in middle age we accept sclerosis of the 
arteries as part of the process of age, although we realize that 
previous disease has played a part in it and caused it, but be- 
low fifty or forty-five years we look for a specific cause for it. 
The two causes which would be thought of first and foremost 
are syphilis and lead poisoning. Having in mind that Mr. 
O'Donnell had three children, all alive and well, and that in 
January, 1916, the Massachusetts General Hospital reported 
" Wassermann test negative," witness would say that Mr. O'Don- 
nell did not have syphilis. The fact that this man had been 
a plumber for about twenty-five years; that for some time 
prior to his death he had abdominal cramps, with constipation 
and vomiting; that he had the constipation especially at the 
periods when he had the cramps, which sometimes lasted from 
one to three days; that he had weakness of the extremities, 
especially with regard to the wrist; some pain in the wrist, 
with occasional headaches, taken in conjunction with his death 
at thirty-nine and the causes of his death, suggests to witness 
lead poisoning as a cause for this unusual early sclerosis. The 
fact that employee had an abdominal operation fourteen years 
ago would be a possible explanation, or part explanation, for 
the abdominal pain. The other symptoms suggest lead poison- 
ing most strongly. The cause of death was sclerosis of the 
coronary arteries, and it was undoubtedly caused by lead 
poisoning. If a man is associated with lead over a period of 
years, and gets lead poisoning, the probable cause is the as- 
similation of lead into his system, and as a general rule that is 
progressive; constant association means constant assimilation. 
If a man has lead poisoning witness thinks it is fair to say he 
has been assimilating it during the time he has been associating 
with it. Lead may be brought into the system from other 
sources than a person's occupation. Assuming the man has 
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been a plumber for twenty-five years, and a contributing cause 
of his death is lead poisoning, witness would say that the 
probabilities are that he assimilated that lead in the course of 
his occupation. 

Cross-examined, witness stated that he has not seen the 
children and cannot testify as to their good health. Witness 
would expect some objective signs of lead poisonings He 
would expect changes in the blood which are typical of lead 
poisoning, if he did or did not have the lead line on his gums; 
witness would also expect that if a chemical analysis had been 
made of his urine, that lead would have been found; that if 
his feces had been examined, probably most of the time lead 
would have been recovered in them; he would not have ex- 
pected definite toe drop or wrist drop. One can have lead 
poisoning without them. One cannot have lead poisoning 
without symptoms of any kind. The operation which em- 
ployee had fourteen years ago would be some ground for com- 
plaint, his abdominal pain, he had through the years following, 
and it might possibly explain his abdominal pain. There are 
possible causes for sclerosis besides the two mentioned by the 
doctor, there is profound toxemia, that is what one gets in lead 
poisoning, and in poisoning from germs; that is, profound se- 
vere infections would play a part, or infections continued over 
a long period of time. Even though this man had a phlebitis 
foiu*teen years ago, it would have no bearing on it, and exposiu*e 
at his age would have practically none. Alcohol wouM have a 
twofold bearing; it tends to harden the arteries, and renders a 
man susceptible to lead poisoning. On this particular case 
witness is building upon the death certificate and history; he 
never saw the man. Arsenic might have an indirect effect upon 
the arteries; it would be pretty far-fetched; it would come 
through the kidneys primarily; just how much effect it would 
have on the arteries, witness is not in a position to say. Wit- 
ness has testified that in his opinion the primary cause of this 
man's death was lead poisoning. Asked if he can say when and 
where it entered, witness stated that he imagined it was a 
continuous proceeding, the entrance of lead; he got the history 
that employee had always been a plumber since he started to 
work. He would say practically during employee's entire oc- 
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cupation as a plumber, extending over a period of 20 odd years. 
Witness cannot put his finger on any definite point where the 
lead entered; it would be accumulative. It would show some 
objective symptoms. Witness would look for lead line, and 
might or might not find it. It wbuld be diagnostic of lead 
poisoning if he did find it. The wrist drop is another symptom 
that is practically diagnostic of lead poisoning; one might have 
advanced lead poisoning without wrist drop. Q. "You can't 
say that this employee died of lead poisoning?" A. "Abso- 
lutely?" Q. "Yes." A. "No, su-." 

The following record from the Massachusetts General Hos- 
pital was offered in evidence: — 

Abstract from Out-patient Record, Massachusetts General 

Hospital. 

John Joseph O'Donnell, 36, plumber, 31 Cobum Street, Maiden, 
Mass. Angina pectoris. 

Dec, 28, 1915, — Present illness: Dyspnea and palpitation on exertion, 
six to eight months. Smokes much and thought at first that was the 
cause. No edema; one pillow. Dyspnea and palpitation on climbing 
stairs or any other exertion. Pain runs up under jaw, into shoulder and 
left arm. Weight, 156. Pulse, 80. Temperature, 98.4. Appearance, 
healthy. Pupils equal and react. Knee jerks, slightly positive. Teeth, 
good. Gum, negative. Thyroid, slightly positive. Abdomen, negative. 
Liver, palpable two inches below. Heart, negative. Lungs, negative. 
Dulness wide above heart, due to shape of chest. Bj X-ray of heart. 

Family history : Three children living and well. One child died immedi- 
ately after birth, looked perfect. Trouble began after running for train. 
During exertipn sweat drips from patient, but he says he is not nervous. 
Heart not diastolic in any position. 

December 31, — Soreness in front of chest this morning. Pulse, 92, 
regular. Blood pressure, 155/100. X-ray measurements well within 
normal. Curve exaggerated both on right and on left sides. Ix)oks 
pathological. Heart, no murmurs in any position. In left lateral position, 
apex eighth space, anterior axillary line. 

X-ray No. 21158 Dl, December 28: Apex is 7.5 cm. to left of median 
line. Right border is 5.5 cm. to right of median line. Total transverse 
diameter 13 cm. Greatest transverse diameter of great vessels 5.3 cm. 
Length of heart is 14.1 cm., diameter at base, 10.3 cm. Question of right 
side of the heart. 

Jan, 4y 1916, — Same old pain. Had to run for car to-day and felt 
badly. Bj No. 38 3, three times a day after meals. Wassermann report, 
negative. 

Jan, 6, — Pain more severe in second left interspace since taking 
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bromide. This pain equals a soreness and is constant. Exertion brings 
on a severe pain starting in the same region, moving up to neck, left side 
of jaw and down both arms; worse in left. No numbness. When pain 
comes, he has to stop and then pain goes away in one to two minutes. 
Heart, negative. Blood pressure, 140/100. Action regular. Dulness 
not increased. Sounds of good quality. No masses in any position. 
Apex best felt in fourth interspace in left lateral position. 

Bj No. 58 3i, three times a day after meals. Stop bromide and return 
in one week. 

March 13, 1920. — Patient has not reported since the above date. 

Member's Decision. 

Upon the evidence in this case I find that the cause of em- 
ployee's death on June 26, 1918, was sclerosis of the coronary 
arteries, and this sclerosis was caused by the accumulative ef- 
fects of the lead which was being constantly assimilated into 
his system up to the time that the final assimilation caused his 
death. 

I find that this assimilation of lead occurred during his em- 
ployment as a painter, resulting from the use of lead in his 
employment, and that the final assimilation which caused his 
death occurred during his employment with the subscriber in 
this case. 

I find that the claimant widow was living with her husband 
at the time of his death, and is therefore conclusively presumed 
to have been wholly dependent upon him for support. 

Under these findings the claimant fe entitled to the present 
payment of $100 for funeral expenses of the employee, and 
the payment of $10 a week compensation for a period of three 
hundred and ninety weeks from June 26, 1918. 

Frank J. Donahue. 

Findings and Decision of Industrial Accident Board 

ON Review. 

The insurer having filed a claim for review, the Industrial 
Accident Board heard the parties at Boston, Mass., on Thurs- 
day, July 1, 1920, at 9.30 a.m. 

Present: Messrs. Kennard (chairman), Parks, Donahue, 
Gleason and Cogswell. 
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Appearances: J. C. Reiche, Esq., for the insurer; Paul L. 
Keenan, Esq., for the claimant. 

Question: Whether the employee's death was caused by- 
lead poisoning suffered in his employment by the subscriber. 

The report of the Board member contains all the material 
evidence. 

Insurer's motion that the case be referred back to the 
Board member for further hearing is denied. 

The Industrial Accident Board, on review, affirm and adopt 
the findings and decision of the Board member. Under this 
decision there is due the dependent widow a present payment 
of $100 for funeral expenses, and the payment of a weekly 
compensation of $10 for a period of three hundred and ninety 
weeks from June 26, 1918, subject to the provisions of the act. 

Employee's motion that costs be assessed on the insurer is 
denied. 

William W. Kennard. 
Frank J. Donahue. 
John H. Cogswell. 
Chester E. Gleason. 

Decree of Supreme Judicial Court. 

DeCourcy, J. The issue as framed before the single 
member of the Industrial Accident Board, and before the 
Board on review, is "whether the employee's death was caused 
by lead poisoning suffered in his employment by the sub- 
scriber." The decision of the single member, aflBrmed and 
adopted by the Board, is as follows : " Upon the evidence in 
this case I find that the cause of employee's death on June 26, 
1918, was sclerosis of the coronary arteries, and this sclerosis 
was caused by the accumulative effects of the lead which was 
being constantly assimilated into his system up to the time 
that the final assimilation caused his death. I find that this 
assimilation of lead occurred during his employment as a 
painter [plumber], resulting from the use of lead in his employ- 
ment, and that the final assimilation which caused his death 
occurred during his employment with the subscriber in this 
case." 

As in the analogous case of the verdict of a jury or the 
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finding of a judge in an action at law, this finding is conclusive 
if it has a substantial support in the evidence. Uzzio's Case, 
228 Mass. 331. We are of opinion that there was evidence to 
warrant it. The family physician testified that for the last few 
years he has treated Mr. O'Donnell "for what he supposed was 
lead poisoning.'' The expert, after reviewing the history and 
symptoms, gave as his opinion that "the cause of death was 
sclerosis of the coronary arteries, and it was undoubtedly 
caused by lead poisoning.'' There was evidence that during 
the five months of his employment with C. H. Cronin, the 
assured, he was handling lead pipe, and his handkerchiefs and 
napkins would be colored red from red lead. On the testimony 
of the specialist it could be found that the lead poisoning, 
which wal^ a contributing cause of the employee's death, was 
progressive, and probably due to the constant assimilation of 
the lead during the years he had been exposed to it. Without 
fm'ther reference to the evidence in detail, it is apparent that 
we cannot say the finding of the Board was unwarranted. 
Johnson's Case, 217 Mass. 388; Doherty's Case, 222 Mass. 98, 
100; Walker v. Gage, 223 Mass. 179, 182. 

Decree affirmed. 
Filed Jan. 7, 1921. 



Case No. 9100. (237 Mass. 115.) 

James Walkden, Employee, 

Passaic Cotton Mills, Employer, 

American Mutual Liability Insurance Company, Insurer, 

NOTICE OF injury. 

When an employee has failed to give notice of his injury in writing as soon as prac- 
ticable after such injury occurs, he must show that the insurer, employer or 
agent had knowledge of the injury. 

KNOWLEDGE OF INJURY. 

It is settled by Brown's Case, 228 Mass. 37, and Murphy's Case, 226 Mass. 60, 
that because knowledge is a substitute for the written notice, the employer 
must have knowledge within the time when the written notice should have 
been given. The word "knowledge" is used in the statute in its ordinary 
sense as meaning actual knowledge, but not absolute certainty; and while 
notice of what has happened is not actual knowledge that the employee has 
been injured, it is such information as men usually act upon in ordinary hu- 
man affairs. If notice had been given to the overseer there would be evidence 
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warranting a finding of knowledge by him of what had occurred, which would 
have been sufficient under the statute. Bloom's Case, 222 Mass. 434; Mc- 
Lean's Case, 223 Mass. 342; Frier's Case, 232 Mass. 181. But a second- 
hand, who was subordinate to the overseer, and who could neither hire nor dis- 
charge employees, was not the employer's agent for the purpose of receiving 
information amounting to knowledge of the injury. St. 1920, c. 223, amending 
the provision in regard to notice and providing that failure to give notice 
shall not be a bar "if it is found that the insurer was not prejudiced by want 
of notice," cannot be applied, having become operative subsequent to the 
injury and the date of the award. Swan v. Sayles, 165 Mass. 177. 



Report of Member of Industrial Accident Board. 

The member of the Industrial Accident Board appointed 
under the provisions of Part III, sections 5 and 7, chapter 751, 
Acts of 1911, and amendments thereto, having heard the parties 
in the above-named case at City Hall, New Bedford, Mass., on 
Wednesday, Jan. 28, 1920, at 10.45 a.m., and a continued hear- 
ing on Friday, March 26, 1920, at 11.15 a.m., reports as 
follows: — 

Appearances: Messrs. Sawyer, Hardy, Stone & Morrison 
(Frank A. Lavelle, Esq., of counsel) for the insurer; Abraham 
Binns, attorney for employee, in fact. 

Questions: (1) Did employee receive an injury arising out 
of and in the course of his employment? (2) Incapacity? (3) 
Notice? (4) Knowledge? (5) Claim? 

Report of the Evidence. 

All the material evidence is reported herewith. 

James Walkden, the employee, questioned by Mr. Dickin- 
son, testified substantially as follows: That he is a weaver by 
occupation. On July 1, 1919, he was hit by a shuttle, which 
flew out of a loom. It was not the shuttle from his loom, but 
from another weaver's, which struck him. He saw the shuttle 
afterwards on the floor. It hit him across the shoulder blades 
and back of the left arm. It struck him on his shoulders and 
dropped on the floor. His arm was bruised and black. His 
principal injury was in the groin- He was standing up against 
two filling boxes, with his right arm up about even with his 
shoulder, and the blow of the shuttle struck him, which threw 
him forward, and he had to push out to save himself from going 
on his face. He twisted around and the pain caught him in 
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the side; he felt the pain as soon as he twisted to save himself 
from going on the floor. He did not fall to the floor, but 
caught his arm on each loom; he had one hand on each loom. 
He fell forward with a twist, and in trying to save himself 
caused the pain. He felt the pain as soon as he was pitched 
forward. He worked that day and the next, but he was in 
very great pain. He had the pain on his right side down 
towards the groin. He walked out on Thursday. July 1 was 
on a Tuesday. On Thursday he went to Mr. Turner, second- 
hand, and told him he could not go to work as he was too sick. 
Witness asked him if he would report to the overseeer, and he 
said he would; he would make it all right. He told the second- 
hand that being hit with a shuttle had hurt his right side, and 
that he twisted his side; he could not work any more. He 
told him to report it to the overseer. Mr. Turner is the boss 
foreman, and takes his directions from the overseer. He gave 
witness directions from the overseer during the day. He was 
in bed Thursday, and the doctor was called that night. He 
ordered him to go to a hospital directly. He went to St. Luke's 
Hospital in New Bedford. He was operated on for a hernia. 
It is a part of his claim that he had a hernia. He has not been 
to work, as he has been sick all the time. He is still ruptured, 
and is troubled with weakness. His rupture is on the right 
side. He has a lump there now. The lump has been there all 
the time. The lump began to grow after he had been struck 
with the shuttle. He noticed a swelling on Wednesday night. 
He got struck on Tuesday. The pain came as soon as he was 
struck with the shuttle and continued. He was in pain in his 
right side until he went to the hospital. 

On cross-examination: His side has been sore; he was 
operated on two years ago. On Sept. 14, 1917, he was operated 
on for a hernia in his right side, as a result of the accident at 
the Dartmouth Mills. He received compensation from the 
Liberty Mutual Insurance Company for about seventeen weeks. 
He went back to work at the Dartmouth Mills, but he could 
not tell the date. His accident was Sept. 4, 1917, and he 
returned to work about nineteen weeks later. He worked about 
three weeks and had to come out again because he was sick. 
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He could not keep up on account of pain in his side. He went 
back to the mill and told them he could not get along. They 
paid him for the week or two he was at home. He saw Dr. 
Frederick Robinson of New Bedford. He loafed about three 
or four weeks. He saw Dr. Robinson during the time he loafed. 
He gave him some tablets to take, and said he needed a good 
rest; that he was weak. He did not give him anything else 
besides the tablets. He had a very sore place. in his side. The 
lump came right away as soon as he was hurt in the mills. He 
was hurt on September 4. He went to Boston and was operated 
on September 14 by Dr. Brooks at the Corey Hospital. He 
was at the hospital two weeks and two days. When he left 
the hospital he was sore and bandaged up. The bandage was 
taken off six or seven weeks after he came out of the hospital. 
He had a lump when the bandage was taken off; it was sore 
and there was a ridge. The lump was as large as his finger. 
The lump he had last July was much larger than what he had 
before; it was the same kind of a lump but only larger. After 
he left the hospital the bandage was taken off in six weeks; 
he had a lump on his side; he then loafed for the balance of 
nineteen weeks, and then went to the Dartmouth Mills and 
worked as a weaver there for three weeks. He gave up and 
came out for three or four weeks. He wore a cotton bandage 
for a few months at the request of Dr. Robinson. After he 
loafed three or four weeks he went back to the Dartmouth 
Mills and worked five or six weeks, and then came out. He 
was sick with the same trouble; he had a pain in his right 
groin. The lump was there at that time. There was a ridge 
present when he came out of the Dartmouth Mills after work- 
ing two or three weeks the second time. It was still sore where 
the stitches were. He was out from the Dartmouth Mills 
about five weeks, and Dr. Robinson gave him some tablets. 
He was wearing a bandage, which he changed himself. He 
went back to the Dartmouth Mills after he was out five weeks 
and worked about six weeks. He stopped working because the 
jobs had run out in the mills and that part of the mill shut 
down. He worked for the Dartmouth Mills close on to nine 
or ten years. He made balloon cloth during the war and wove 
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plain voiles before the war. He went to the Passaic Mill in 
April, 1919, and worked about six weeks. His back was turned 
to the direction from which the shuttle came on July 1. He 
was standing leaning with his right arm and elbow on the filling 
boxes on his loom when suddenly he was struck in the shoulder 
across the blades by something which fell to the ground. He 
looked at it and saw it was a shuttle. After it struck him he 
reached down on the floor, picked it up, and took it back to 
Manuel Pederoz, who runs the next loom. He walked back to 
Pederoz and said the shuttle had struck him between the shoul- 
ders, and he was going to have the loom fixed. He continued 
to work right along. He was not knocked unconscious. This 
happened about 10.30 in the morning. He worked until 5 
o'clock. He went to Mr. Tanner's house the next morning, 
July 3. He told him he was sick the night before he got the 
pain in his back, and to tell overseer Bardsley he was not coming 
in. He told him his trouble was due to the shuttle; that he 
was practically all right before. He was pitched over; the 
force of the blow struck him in the shoulders and threw him 
forward. He did not topple onto the ground. He struck on 
the side of the loom and both hands went on the cloth. He 
recovered his balance, got back onto his feet, looked down and 
saw the shuttle, picked it up and walked back to the loom where 
he thought it came from and found there was a shuttle missing. 
He gave the shuttle to the boy, left him and came back, stayed 
at his loom, and when it was fixed, continued working. He 
did not know there was a first-aid room in the mill. He has 
seen the nurse going through the room, but thought she came 
to make a report on the condition of the mill. He knows there 
is a hospital there now, as he was told so by a friend. He had 
been out of the hospital a few weeks when he went to the mill 
and reported this trouble to Mr. Sanders and Mr. Bardsley; 
it was about four weeks. During this time he had been in the 
house and not out at all. The first day he was out he went 
to the mill. Dr. Gardner ordered him to St. Luke's Hospital. 
He called on him Wednesday night first, and then again in 
about an hour. He said he wanted to find out what the lump 
was. He ordered the ambulance to come. He was last treated 
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by Dr. Gardner about a month ago. It was about Oct. 20, 
1919, he was discharged from Dr. Gardner's care. He next 
saw him about a month ago. He has not seen him since. He 
also claimed that he had a ruptured appendix. 

Edwin Bardsley, called by insurer, testified substantially as 
follows: That he signed the accident report on October 1; 
that it was about September 25 or 26 that he first knew em- 
ployee had some trouble or an accident in the mill. Mr. 
Tanner came in one morning and said Mr. Walkden came in to 
see him about compensation. He claimed he got struck with 
a shuttle. He did not see employee that day. He did not see 
him until October 1. Mr. Saunders, the employment manager, 
was with him when he saw employee; employee said he was 
struck with a shuttle from a loom, which hit him on the back 
and bruised his shoulder, which made him stoop over and strain 
his right side. Witness asked him why he did not tell him 
about it, and he said he informed the second-hand he had been 
struck. He asked him why he did not go to his hospital, and 
he said he did not know there was a hospital in the mill. He 
said something to the effect that he did not report it because 
he did not think it was serious. 

On cross-examination: That these shuttles are about 19 J 
inches long. If or 2 inches wide, and they weigh about 24 ounces. 
They are steel-tipped at both ends. The ends are pointed. 

John Tanner, called by insurer, testified substantially as 
follows: That he is the second-hand; that employee came to 
see him on a Friday night. He asked him if his compensation 
was all right. Witness told him he had nothing to do with 
regard to compensation, and told him the best thing he could 
do was to go to the mill and give his complaint to Mr. Bards- 
ley. He said he had been in the hospital through being hit by 
a shuttle flying out. This was the first time he told him he was 
injured by reason of the shuttle flying out. He had some con- 
versation with employee outside of his store on Cove Street 
on July 3. He asked him to tell the overseer he could not 
come in, that he was sick. He did not say anything about the 
accident. He reported this to Mr. Bardsley. 

On cross-examination: These shuttles did not fly out any 
more than any other kind. 
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The following report of Dr. Edwin D. Gardner was received 
in evidence: — 

Feb. 13, 1920. 
Mr. RoBBBT E. Grandfield. 

Dear Sir: — Mr. James Walkden was a private patient of mine at 
St. Lukes Hospital. He was not suffering from appendicitis at the time. 
He had a strangulated inguinal hemia, and the strangulated portion of 
the intestine happened to be the appendix and the caecum up to the ileo 
csecal valve. I was told that at the hearing a representative of the Amer- 
ican Mutual LiabiUty Insurance Company said that the insurance com- 
pany requested me to be present. This is not true. 

As to the case : I saw him on the afternoon of July 3, 1919. He stated 
that he had an operation for right inguinal hemia at Dr. Brooks' hospital, 
Boston, in October, 1917; otherwise his past history was of no impor- 
tance. He stated that on July 1, 1919, while at work in the Passaic Mill, 
he was hit in the back by a flying shuttle and was thrown forward. As 
he fell he twisted his body and had a sudden severe pain in the region 
of the hemia scar. He then noticed a lump in this region. He had never 
noticed a lump before. The pain peisisted until I saw him. He had no 
nausea or vomiting. His physical examination was negative except 
locally. His abdomen was sUghtly distended. At about the mid point of 
a 6-inch hernia scar was a smooth, firm, very tender mass a little larger 
than a golf ball. This could not be reduced. At the lower end of the 
scar was a small reducible hemia about the size of an oUve. I sent him 
into the hospital as soon as possible and operated on him for strangulated 
hemia. The larger mass, I found, was a hemia sac which was just under 
the skin, having dissected its way between Poupart's Ugament and the 
internal oblique muscle. In the sac I found a gangrenous appendix and 
csBCiun. I felt that it was unwise to do a resection, as it meant a resection 
of the cfiBcum and part of the ilium, and the patient s condition was 
none too good. Therefore I simply removed the appendix and drained 
the region of the caecmn just as if it were an appendix abscess. I fully 
expected a fsBcal fistula, but fortunately he did not have one. His con- 
valescence was imintermpted and very slow. He was discharged from 
the hospital on Sept. 11, 1919. He had a granulating wound which 
finally healed. Of course he still has his two hernia, as no attempt was 
made to cure these under the circumstances; therefore I consider this 
case one of strangulated, inguinal hemia, it happening that the strangu- 
lated intestine was caecum and appendix. Whether the hemise werp sim- 
ple reciurences and the accident caused the strangulation, or whether the 
accident caused both the recurrences and the strangulation, I cannot say, 
as I never saw the man before. All I have is his statement that he 
never saw any mass until the accident. 

Sincerely yours, 

Edwin D. Gardner, M.D. 
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Dr. Edwin D. Gardner, called by claimant, and questioned 
by Mr. Dickinson, testified as follows at the continued hearing: 
That he lives in New Bedford and is a physician. He attended 
this employee medically. He remembers he came to him at 
one time shortly before he was in the hospital where he was 
treated. He had a right, strangulated, inguinal hernia, and he 
had a scar in that same region. The scar present at that time 
was where an operation would be performed for an inguinal 
hernia. He had a mass in the inguinal region which was ten- 
der, discolored, and felt like intestine. It could not be reduced 
or pushed back into the abdominal cavity. Employee told him 
that he had been hit in the back by a shuttle, and it hit him 
with such force that he was thrown off his balance, and in 
falling his body was twisted in an effort to save himself from 
falling, and at that time he had pain in his right, inguinal 
region. The twisting such as he described would be an ade- 
quate cause of bringing down the hernia, if it was in a some- 
what weakened condition previously, and also if he was predis- 
posed to such a thing. Possibly two or three hours elapsed 
from the time he saw employee for medical observations the 
first time and the time he sent him to the hospital. He did not 
diagnose it as appendicitis at that time. He found it diflBcult 
to say if there were symptoms consistent with appendicitis at 
that time, because he was pretty thoroughly convinced it was 
a strangulated, inguinal hernia and did not consider appendi- 
citis; the signs of a strangulated, inguinal hernia and appendi- 
citis are somewhat similar, but with a mass visible in the 
inguinal region, he should not be inclined to think of appendi- 
citis. He operated on him. He saw employee in the afternoon 
and operated on him that evening. The operation disclosed a 
strangulated, inguinal hernia, and in the sac was a gangrenous 
appendicitis and caecum. The caecum is a piece of large bowel 
from which the appendix springs. A hernia is a sac which 
comes through the inguinal ring. All inguinal hernise are not 
strangulated. At the junction of the peritoneal cavity and the 
hernial sac is a constriction which cuts off the blood supply of 
the contents of the sac in a strangulated hernia. Witness 
understood employee had this accident on July 1, and he came 
to him on July 3. It would be possible that the strain caused 
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the gangrenous appendix; he thought it impossible to say how 
long the gangrenous appendix existed, because the time varies 
so. He has seen an appendix gangrenous in four hours, and 
he has seen them go on for a week or ten days. The appendix 
was in the hernial sac. If employee had no pain before this 
injury, his opinion would be that the strain was the cause of 
bringing about the strangulated hernia, including the gangre- 
nous condition of the appendix being in the sac. If he saw 
plain signs of appendicitis pains before the alleged accident, he 
would form the opinion he had appendicitis before that time. 
On cross-examination: He could not state positively that 
the condition he found him in on July 3 was not a recurrence 
or manifestation of the same trouble he had been having since 
September, 1917. He found two hernise, one was a strangulated 
hernia about the middle of the scar, and the other was a small, 
reducible hernia at the lower end of the scar. He did remove 
the gangrenous appendix at the operation, but not the csecum. 
He did not operate on the hernise. An operation for a hernia 
consists of suturing the opening, and it was of no use to suture 
with any hope of healing with the presence of pus, which 
existed. The degree of gangrene in the appendix was very bad. 
His appendix was gangrenous all the way through. It was not 
perforated, and no definite hole could be seeij to the naked eye. 
Employee was in severe pain at the time he saw him just before 
he sent him to the hospital. He had two hernise. He could 
not tell from the field of operation whether one was old or new. 
There is no way of telling. He took a history, and parts of it 
may have been important; he takes a history as part of the 
routine. He has no record that employee told him he never 
noticed a lump in his side before. Employee did have pain at 
the time he visited witness. Witness was interviewed about 
this case on Oct. 22, 1919. According to his record employee 
had no pain at the time he visited him. He got a definite 
history from him that he had never had a lump before. He 
does not know if employee is able to work as a result of his 
condition. He discharged him on October 20. He could not 
say what the prognosis would be from October 20, and his 
ability to work. Employee still has his hernia; a man may 
work and wear a truss for his hernia. So far as his hernise are 
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concerned, employee could work. The last time he was exam- 
ined he had his two hernise. His appendix and caecum were 
strangulated. Assuming this shuttle accident never happened, 
and he had a history of this trouble existing from September, 
1917, the condition which he found on July 3, 1919, could come 
about without any accident. 

Questioned by Mr. Dickinson: A man could do heavy work 
with a hernial condition wearing a truss, but there would always 
be a danger of making the hernise larger or causing another 
strangulation. The fact this man has been a semi-invalid for a 
long period of time would tend to make him soft. Employee 
did not have appendicitis before witness sent him to the hospi- 
tal, but at that time he probably did have his appendix stran- 
gulated, and it was then gangrenous. Neither hernia wient 
through the inguinal canal; the upper one was a direct hernia 
and the lower one was also a direct hernia which came directly 
through the external inguinal ring. The upper sac was the one 
which accompanied the caecum and appendix. He did not 
investigate the lower sac. The strangulated hernia was not 
in the external inguinal ring, but came through the internal, 
inguinal ring, including the appendix. 

Dr. Horatio C. Allen, called by insurer, testified substantially 
as follows: That he is a physician and surgeon in New Bedford, 
He heard employee's story given on Jan. 28, 1920. He de- 
scribed his condition as being hit in the back with a shuttle. It 
could be possible that the trouble for which this man was 
operated upon on July 3 was the result of, or causally related 
to, being struck in the back with a shuttle, but it is unusual. 
He thinks a great many men with hernise get twists and even 
severe blows without causing a strangulated condition. One 
sees many cases of strangulation without any blow at all. He 
was not at the operation and did not understand just what 
treatment he had for the hernise. As he understands, this is 
one hernia with two manifestations; the whole thing is one 
hernia. He did not think the lower hernia had anything to do 
with the appendix. He thought it possible that the appendix 
could have gone gangrenous without the hernia. It is very 
diflBcult for him to tell whether this man had a recurrence of 
his hernia or not; he could have had a recurrence and could 



Digitized by LjOOQ IC 



164 

have had previous attacks of appendicitis from his own state- 
ment. The pain which he had was due to something. He did 
not see how anybody could tell just what his pain was due to 
without a skilled doctor examining him and finding out, which 
he understands was never done. After his nineteen weeks out 
of the hospital, employee was not right, and something was the 
matter, or he would not have left his work; it is not the usual 
thing for a man operated on for a hernia to have to quit his 
work; he should continue his work after he is healed; some- 
thing was wrong with the man. Assuming that he made a 
twisting motion and grabbed hold of the machine, and that 
shortly before that he was free from pain and was for a period 
of months or weeks free from pain, and then immediately after 
that accident he gets a pain in th6 abdomen and goes to Dr. 
Gardner for relief in a couple of days, and he was sent to the 
hospital on account of the strangulation, taken altogether his 
opinion would be that there was a causal connection between 
the accident of the twisting in trying to save himself and this 
strangulation; it was a decided factor, without any question. 

James Walkden, the employee, testified substantially as fol- 
lows: That he remembers the time of the accident; he did not 
feel any pain the week before his accident, and was as well 
as he ever was; he just felt a slight pain a month or three 
weeks before the accident. 

Questioned by Mr. Dickinson: He felt pain as soon as he was 
thrown forward, and from that time on he had pain. He had to 
stop work occasionally from time to time because of pains in 
his side before his accident in July, but not so very often; if 
he was a little run down he felt the pain. 

Board Member's Findings and Rulings, 
It is found on the weight of the above evidence and the 
subscriber's report that the employee, on July 1, 1919, received 
an injury arising out of and in the course of his employment, 
for which a claim for compensation was duly filed with the 
Industrial Accident Board on Nov. 14, 1919. His work was 
that of a weaver, and his average weekly wages $25, as shown 
by the employer's report to the Industrial Accident Board. A 
shuttle, about 19§ inches long, if or 2 inches wide, and weighing 
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about 24 ounces, and steel-tipped at both ends, flew from its 
position in a loom and struck the claimant in the back and 
shoulder. He was standing at the time, and the blow threw 
him forward so that he seized hold of a loom with each hand to 
keep from falling to the floor. He was twisted around and felt 
a severe pain come in the right groin as he was, thrown in this 
position. He continued at his work during July 1, 1919, the 
day of the accident, and July 2, although in great pain in the 
groin. He was not able to work on the following day, July 3, 
and before leaving work had spoken of the accident and the 
pain to the weaver from whose loom the shuttle was thrown 
and to the second-hand. 

On July 3, 1919, he was found by Dr. Edwin D. Gardner to 
have a strangulated, right inguinal hernia, and was sent to St. 
Luke's Hospital, New Bedford, for operative relief. It was 
there ascertained that he had such strangulated hernia, and 
that the appendix, then in a gangrenous condition, had fallen 
into the hernial sac. He was operated upon for the gangrenous 
appendix, but not for the hernia, an operation for which was 
then impracticable. About two years before this injury, viz., 
on Sept. 14, 1917, he had been operated upon for a hernia in 
the right side sustained at his work for another employer, the 
Dartmouth Mills. The employee had returned to work for 
his former employer, the Dartmouth Mills, in about January, 
1918, after his previous hernia and the operation therefor, but 
had stopped work at periods on account of soreness and pain 
in the right side. He had felt no trouble and was able to work 
all right for several weeks prior to this accident of July 1, 1919, 
when he was knocked over by a shuttle. 

It is found that the strangulated hernia, and the lodgment 
of the appendix in the hernial sac were the result of the blow 
and the strain received when he was knocked over by the 
shuttle, and that due knowledge of the accident and injury was 
received by the subscriber, as shown by the evidence, including 
the subscriber's report to the Industrial Accident Board. 

It is found that the claimant was wholly incapacitated as a 
result of the injury on account of his weakened condition to 
Jan. 28, 1920, the date of the first hearing, and that from Jan. 
28, 1920, he has been partially incapacitated, resulting from 
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the injury, and with the aid of a truss would have a partial 
earning capacity of $12 per week continuing from Jan. 28, 
1920. He is therefore entitled to the payment of total inca- 
pacity compensation for a period of twenty-eight and five- 
sevenths weeks at the rate of $14 a week, being from July 

11, 1919, the eleventh day after the injury, to Jan. 28, 1920, 
amounting to $402; and to partial incapacity compensation at 
the rate of $8.67 from Jan. 28, 1920, to March 26, 1920, viz., 
eight and two-sevenths weeks, amounting* to $71.84, partial 
incapacity compensation being two-thirds the difference between 
$12 and $25, his average weekly wages at the time of the injury. 
The aggregate amount due for compensation on March 26, 
1920, the date of the second hearing, is $473.84, viz., total 
incapacity compensation, $402, and partial incapacity com- 
pensation, $71.84. 

Incapacity compensation at the rate of $8.67 a week is to 
continue from March 26, 1920, in accordance with the provi- 
sions of the Workmen's Compensation Act, including section 

12, Part III of the act. 

David T. Dickinson. 

Findings and Decision of the Industrial Accident Board 

ON Review. 

The insurer having filed a claim for review, the Industrial 
Accident Board set the case down for hearing on review at 
Boston, Mass., on Thursday, May 13,. 1920, and notified the 
parties. 

Present: Messrs. Kennard (chairman). Parks, Donahue, 
Gleason and Cogswell. 

Appearances: Messrs. Sawyer, Hardy, Stone & Morrison 
(Frank A. Lavelle, Esq., of counsel) for insurer. Mr. Abraham 
Binns, who appeared for the employee at the time of the hear- 
ing before the Board member, submitted the case to the Board 
for decision upon the record. 

Questions: (1) Whether the condition which necessitated the 
operation was causally related to a personal injury arising out 
of the employment of claimant by the subscribers; (2) whether 
the insurer or subscribers had notice or knowledge of the 
injury. 
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The report of the Board member contains all the material 
evidence. 

The Industrial Accident Board, on review, afBrm and adopt 
the findings and rulings of the Board member. 

The Board find and rule further, upon all .the evidence, that 
the employee informed Mr. Tanner, the second-hand, his direct 
foreman, and the agent for the subscribers on Thursday, July 
3, 1919, the fiirst day upon which he had absented himself from 
work because of the injury of July 1, that he could not go to 
work. He told the second-hand that he was ill as a result of 
having been hit with a shuttle; that he had twisted and in- 
jured his right side. At that time the employee had not con- 
sulted Dr. Gardner, and did not know that he had a hernia 
and related conditions as a result of the injiu'y of July 1. On 
cross-examination the employee reiterated his statements as to 
conveying information amounting to knowledge of his injury 
to Mr. Tanner, whom he referred to as his "boss foreman.'* 
The employee later called upon Dr. Gardner, who, within a 
few hours after he first saw him, sent the employee to St. 
Luke's Hospital for operative treatment. On the first day that 
the employee was able to leave his house after his discharge 
from the treatment and care of Dr. Gardner at his home, he 
visited his place of employment, and following this visit and 
whatever investigation the subscribers may have made, a report 
of injury was filed with the Board under date of Oct. 1, 1919, 
stating that the employee had sustained a personal injury by 
"strain" by reason of an injury which occurred as follows: 
"Shuttle flew out of loom, hitting him on the back, causing 
him to wrench his right side." The subscribers had knowledge 
of the injury as soon as practicable after the happening thereof. 

The personal injury, as described by the employee and Dr. 
Gardner, was an adequate cause for the condition which neces- 
sitated the operation, and compensation is due the employee, 
as awarded by the Board member, in the sum of $473.84, to 
March 26, 1920, and at the rate of $8.67 per week thereafter, 
subject to the provisions of the act. 

Joseph A. Parks. 
Chester E. Gleason. 
John H. Cogswell. 
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Dissenting Opinion. 

I dissent from the decision of the majority of the Board in 
this case. Upon the employee's own testimony, relied on by 
the Board, nothing more than oral notice of an accident is 
shown. Oral notice is not knowledge. Solomon Brown's Case, 
228 Mass. 31. Neither is it shown that the second-hand was 
an agent to receive notice. Bloom's Case, 222 Mass. 434. 
Knowledge on October 1, of course, was not as soon as prac- 
ticable after the injm*y. 

Frank J. Donahue. 

Dissenting Opinion. 

I concm* in the dissent from the decision of the majority of 
the Board in this case. Section 18, Part II of the act, pro- 
vides that "Want of notice shall not be a bar to proceedings 
under this act if it be shown that the association, subscriber, 
or agent had knowledge of the injury." The most that has 
been shown by this employee is that he made an oral state- 
ment with reference to his injury to a second-hand in the em- 
ploy of the subscriber. Evidence which goes no further than 
this, does not show that the subscriber had knowledge of the 
injury such as is contemplated by the section quoted. 

Wm. W. Kennard. 

Concurring Opinion. 

I concur with the decision of the majority in affirming and 
adopting the findings and rulings of the Board member. 

This case is a better case, upon its facts, than Solomon 
Brown's Case, referred to by the dissenting member. The 
employee gave full information amounting to knowledge of his 
injury to the agent for the employer on July 3, two days after 
he sustained the injury, July 3 being the first day after he sus- 
tained the injury that he was obliged to leave work. While 
the employer did not comply with his duty under the law (see 
Part III, section 18, of the act) and make an investigation, 
find out the facts, and within forty-eight hours make a report 
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of them to the Industrial Accident Board, this duty was per- 
formed at a later date, Oct. 1, 1919, the employer stating in 
this report, describing the injury: "Shuttle flew out of loom, 
hitting him on the back, causing him to wrench his right side,** 
and giving the date of injury as July 1. In this report the 
employer performed his duty, although tardily, and this state- 
ment of a fact that the employee had been injured, and not 
that he claimed to have been injured, shows that the employer 
had knowledge of the injury. In Brown's Case the employee 
did not report the occurrence, which finally resulted in a con- 
dition of hernia, until twenty-two days later. The employer, 
however, through his agent, took the employee to a physician, 
and immediately thereafter filed his report of injury with the 
Board. 

Joseph A. Parks. 

Decree of Supreme Judicial Court on Appeal. 

Braley, J. The employee, not having given notice in writing 
as provided in St. 1911, c. 751, Part II, §§ 15 and 16, as 
amended by St. 1913, c. 172, § 1, and c. 571, § 3, must rely 
on section 18, that "Want of notice shall not be a bar to pro- 
ceedings under this act, if it be shown that the association, 
subscriber, or agent had knowledge of the injury.*' The Board 
member found that on July 1, 1919, the employee, a weaver, 
while at work was struck and injured by a flying shuttle, and 
on July 3, 1919, before leaving work, spoke "of the accident 
and the pain to the weaver from whose loom the shuttle was 
thrown, and to the second-hand.** It is unnecessary to review 
the medical history of the case or to comment on the physical 
results for which he asks and has been awarded compensation. 
The insurer, having filed a claim for review, one of the ques- 
tions was, "Whether the insurer or subscriber had notice or 
knowledge of the injury.** After aflBrming and adopting the 
findings and rulings of the single member, a majority of the 
Industrial Accident Board, no new evidence having been 
presented, "find and rule . . . that the employee informed 
. . . the second-hand, his direct foreman, and the agent for 
the subscribers on . . . July 3, 1919, the first day upon which 
he had absented himself from work because of the injury of 
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July 1, that he could not go to work/' and that the subscriber 
"had knowledge of the injury as soon as practicable after the 
happening thereof.'* It appears that the overseer first knew of 
the accident about September 25 or 26, but no report of the 
injury was filed by the employer as required under St. 1911, 
c. 751, Part III, § 18, until Oct. 1, 1919. It is settled by 
Brown's Case, 228 Mass. 31, 37, and Murphy's Case, 226 
Mass. 60, that because knowledge on the part of the employer 
is a substitute for the written notice the employer must have 
knowledge within the time when the written notice should 
have been given. The word "knowledge" is used in the statute 
in its ordinary sense as meaning actual knowledge, but not 
absolute certainty. While notice of what has happened is not 
actual knowledge that the employee has been injiwed, it is 
such information as men usually act upon in ordinary human 
affairs. "Intelligible information of a fact either verbally or in 
writing, and coming from a source which a party ought to give 
heed to, is generally considered as notice of it, except in cases . 
where particular forms are necessary." George v, Kent, 7 Allen, 
16, 18. The employer, or his authorized agent, or his rep- 
resentative, upon receiving such information, cannot say he is 
without means of knowledge of the accident because it did not 
happen in his presence. 

It is plain that the notice being oral the employee cannot pre- 
vail, unless information communicated to the second-hand is 
under the statute to be treated as means of knowledge by the 
corporation, that an alleged injury arising out of and in the course 
of his employment had been received. The overseer of the weave 
room represented the employer, and because of his position 
it could be found that he exercised superintendence over the 
employees in the performance of their work. Ruddy v, George 
F. Blake Manuf. Co., 205 Mass. 172, 181; Bloom's Case, 222 
Mass. 434. If notice had been given to the overseer there 
would be evidence warranting a finding of knowledge by him of 
what had occurred which would have been sufficient under the 
statute. Bloom's Case, 222 Mass. 434; McLean's Case, 223 
Mass. 342; Murphy's Case, 226 Mass. 60; Brown's Case, 228 
Mass. 31; Frier's Case, 232 Mass. 181. But the employee's 
uncontradicted and uncontrolled evidence is that the second- 
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hand "is the boss foreman, and takes his directions from the 
overseer/' and gave him "directions from the overseer during 
the day," and when informed of the accident the second-hand 
"told him to report it to the overseer/* The position held by 
the second-hand was that of a subordinate. He could neither 
hire nor discharge weavers, nor had he any authority of super- 
vision except as directed by the overseer. 

We are accordingly of opinion that the finding that the 
second-hand was the employer's agent was unwarranted. The 
St. 1920, c. 223, amending St. 1911, c. 751, Part II, § 18, that 
failure to give notice shall not be a bar "if it is found that the 
insurer was not prejudiced by want of notice'* cannot be ap- 
plied. It became operative subsequent to the injury and the 
date of the award. Swan v, Sayles, 163 Mass. 177. The 
decree must be reversed and the claim dismissed. 

So ordered. 

Filed Jan. 7, 1921. 



Case No. 8596. (237 Mass. 340.) 

Catherine A. Lapan, Widow of Levi Lapan, Employee. 
Sullivan Granite and Construction Company, Employer. 
Travelers Insurance Company, Insurer. 

NOTICE OF INJURY. 

Written notice of an injury is not a bar to proceedings under this act where the 
evidence warrants the finding that the employer had knowledge of the injury. 

KNOWLEDGE OF INJURY. 

The evidence that the employer's foreman was present when the injury was re- 
ceived and knew that the employee was suffering great physical pain and had 
to give up work, together with the facts that the employer had knowledge that 
the employee had been removed to the hospital and suffered a strain which 
caused a rupture from which he died the next day, warranted a finding that 
the employer had knowledge of the injury. Bloom's Case, 222 Mass. 434; 
Carroll's Case, 225 Mass. 203; Jeremiah Murphy's Case, 226 Mass. 60. 
See Walkden's Case, 237 Mass. 115. 



Report of Member of Industrial Accident Board. 

The member of the Industrial Accident Board appointed 
under the provisions of Part III, sections 5 and 7, chapter 
751, Acts of 1911, and amendments thereto, having heard the 
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parties at the Solicitor's Room, City Hall, New Bedford, Mass., 
on Wednesday, Jan. 7, 1920, at 2 p.m., reports as follows: — 

Appearances: Joseph T. Kenney, Esq., for widow; Cornelius 
W. Donovan, Esq., for insurer. 

It is agreed that Catherine Lapan is the widow of Levi 
Lapan, and was living with him at the time of his death. It 
is also agreed that the decedent was employed by the Sullivan 
Granite and Construction Company at an average weekly wage 
of $21.60, and that on July 10, 1919, he was taken suddenly 
ill while at work and died on July 11. 

Question: Whether the employee received an injury, arising 
out of and in the course of his employment, which resulted in 
his death. 

Report of the Evidence. 

All the material evidence is submitted herewith. 

Catherine A. Lapan testified that she was married to the 
deceased employee twenty-five years ago. She has five chil- 
dren, three of whom are under eighteen years of age. Her 
husband was an outdoor workman by occupation. He had 
been working in the quarry for the Sullivan Granite and Con- 
struction Company about two and one-half months at the time 
of the injury. He was never ill, that she remembers, and never 
had a doctor to her knowledge. On the morning of the injury, 
July 10, he left home at the usual time, around 7 o'clock, feel- 
ing very good. He had eaten his breakfast. Between 11 and 
12 o'clock a man rang her bell and her husband came up and 
told her he had hurt himself. She sent for Dr. Pickens, the 
family physician. Her husband complained of severe pain all 
the time while he was at home; it never ceased. When the 
doctor came her husband said that he felt his stomach give 
when he was over-reaching while at work. This was Thurs- 
day, July 10. Her husband continued in great pain until he 
was removed to the hospital on July 11, between 2 and 3 
o'clock. She had to keep him propped with pillows all the 
time. Dr. Pickens called three times in the twenty-six hours 
her husband remained at home. Her husband told her he 
over-reached himself loading a team. He was loading a team 
. with stone. To her knowledge that was his regular work. Her 
husband died at 5.30 p.m. on July 11. 
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Cross-examination: She was never down to the quarry. She 
knows her husband was working on stone because he told her. 
He was a laborer there; he did not do the drilling. He hoisted 
stone. She does not know how this stone was hoisted; he was 
chaining up a stone. He said as he was over-reaching, he felt 
a sudden jerk of the stomach. 

Jeremiah Barry, called by the petitioner, testified that he is 
a foreman for the Sullivan Granite and Construction Company. 
In July, 1919, Levi Lapan worked under him, and had been 
for a couple of months. He was a regular laborer. He would 
take the rough stone and put it in the shed. The stone would 
be brought from the quarry on teams and he would take it off 
and put it in the shed. When the men got through with it he 
would bring the stone back again. The stone was placed there 
by a derrick on a chain. He did work outside and helped to 
load teams. Part of his duties was to help load teams. On 
July 10 he sent him to load a team with cellar stone. This 
stock weighs from 100 to 300 pounds. He used a derrick. 
The man would help chain the stone on the derrick, lifting the 
stone and the chain under it, if necessary, with a prop or by 
hand, and then putting the chain around it and swinging it 
from the ground. The derrick hoisted the stone up. He sent 
Lapan out to do this work that morning. This team he was 
to load carried a load of 3 or 3j tons. When Lapan went out 
to do the work he appeared all right. Another fellow was 
loading the team with him. They were within his view, — 
about 10 or 15 feet away from him. He saw Lapan loading 
the team. The team was about half loaded when Lapan came 
into the shed to him and said he had an awful pain across here 
(indicating the abdomen). He told Lapan to sit down, and as 
he was not getting any better he took him into the blacksmith 
shop by the fire. Lapan said the pain was getting worse and 
going up farther, so he went out and got the engineer's auto- 
mobile and sent Lapan home with another man. He told him 
to see a doctor, and Lapan said he would call his family phy- 
sician. Lapan did not explain to him how it happened; that 
is all he knows about it. 

Dr. Dana E. Pickens, called by the petitioner, testified that 
he is a practicing physician and surgeon, and has been in New 



Digitized by LjOOQ IC 



174 

Bedford about four years. On July 10, 1919, he was called 
by Mrs. Lapan to see her husband. He did not talk with 
Lapan very much because he was in such pain and agony, 
but he asked him if he hiu't himself and Lapan said he thought 
he had when lifting. He said the first he felt was a quick pain 
take him when he was lifting a stone. From all appearances 
it looked as though he had an obstruction of the bowel, so he 
gave him treatment for it. He saw him that night and again 
the next morning. He was still very bad with pain; he had 
had no rest that night. He felt Lapan should go to the hos- 
pital, and told him if he. was not any better at noon he would 
surely send him. At noon he was still bad, so he sent him to 
the hospital and he was operated on at 4 o'clock in the after- 
noon by Dr. Barnes. He was present at the operation and 
gave the ether. A loop of the intestine had got into the retro^ 
cecal fossa and got caught there and could not get away; it 
had turned over on itself, twisted, and shut it off entirely. 
This is termed an internal hernia of the volvulus. Overstrain- 
ing or lifting or quick jerking might cause that forcing of the 
intestine through the opening, — on the same principle as a 
hernia on the outside. When they started to give Lapan ether 
he started spitting up some blood, coming from the intestines. 
His condition was something acute, something which had come 
on very suddenly. This condition was caused by strain; to 
force those muscles in there would take some force. Normally 
it would not get in there. He found this bowel anchored in 
there and twisted. When this bowel got anchored and could 
not move, it twisted on itself and sh^it it entirely off. It is 
somewhat similar to a hernia exteriorly, where part of the 
bowel comes out and gets anchored. He did not have any 
other talk with Lapan. Lapan said he had hurt himself by 
lifting, he thought. He felt it when he was reaching for a 
chain and lifting on the stone. He said it got him very sharp 
as if something had broken or given way, and he had all the 
appearances of a man being hiu*t; he was shocked as one 
would be from intestinal trouble of that sort. 

Cross-examination: He is not a surgeon. He signed the 
death certificate. He put down as the cause of death "intes- 
tinal obstruction." (Death certificate offered in evidence by 
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attorney for insurer.) He says a loop of the intestine went 
into the fossa. It was the small intestine; he could not say 
just which part because he was not operating on him; he gave 
ether. He was not in close touch with what was going on; 
he knows just what he could see. He has seen two cases be- 
fore this one of acute hernia with volvulus. He should think 
the whole abdominal muscles were involved in the strain this 
man must have sustained. There is more than one set of 
muscles in the abdomen. There might be one set of muscles 
in the abdomen not involved in a lifting operation, but he 
could not say which one. He could not say how much force 
would be required; a simple over-reach might be sufficient 
cause, if one got it just right. When he first examined Lapan 
he thought it was an obstruction of the bowels. He figured it 
was caused by this injury when he saw it was a hernia. He 
thought it was caused by a strain or lifting. Other strains 
than lifting might cause it; a simple over-reach could cause 
it. It is not necessarily so that continued constipation might 
be the cause of it; there was no constipation, the bowels were 
almost empty. He had given him working medicine but with 
no result. He saw him three times on this case. He had seen 
him from time to time when he was treating his family. It is 
true he could have been treating the family without knowing 
of Lapan's condition. He has not seen any cases of strain in- 
volving the volvulus in women; it very seldom happens in 
women — they generally find it in men. 

Questioned by Commissioner: This could have happened by 
over-reaching. By ove?-reaching, he means a man in an ab- 
normal position, reaching out or up quickly for something; 
that is, reaching more than he is able to, and in a peculiar 
position at the time. He might possibly wrench himself enough 
to force that intestine up. 

Re-direct examination: If a man was reaching for a hook, 
leaning down on a derrick to pull it down to the object to 
which he wanted to hitch it; that is what he means by over- 
reaching. He might put these muscles to more exertion than 
they could stand. A twist of the bowel had caused the ob- 
struction. 

Questioned by Commissioner: Anything that would force 
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that bowel in there would cause it; he supposes that if a man 
was in a tight place, where he could get compression enough 
on his abdomen, that might cause it. A man would not get 
this condition by being quiet; he would have to do something; 
it is really an accident. Walking around would not produce 
it. Ordinary strain would not cause it. 

Re-cross examination: Some over-reaching might be ordinary 
strain, but if one is in a certain position and reaches just right 
he would force his intestines pretty hard. He could not say 
just what position Lapan was in; he did not ask him. This 
hernia was just in behind the cecum. It was not through the 
abdominal wall, it was an internal hernia on the right side. It 
protruded through the fossa, right into the sac and caught 
there. It was near the center of the body. A fossa is a de- 
pression c** pocket. 

Dr. Henry Barnes, called by the petitioner, testified that 
he is a practicing physician and surgeon in New Bedford, and 
has been for twelve years. He does surgery to a considerable 
extent. He does a surgical operation every day and frequently 
does several in a day. He saw Levi Lapan at the Derby 
Hospital and had some talk with him as to what caused his 
condition. Lapan said he was working over at the quarry and 
he was lifting and he suddenly felt a pain in the belly, and 
since that time had been in pain, which grew worse; he 
vomited. He operated on Lapan and found what is called an 
internal hernia with a volvulus of the bowel — a twist of the 
bowel, and gangrene of the bowel had started. It was what 
they call an intestinal obstruction. The cause of the con- 
dition was recent; it must have been because gangrene of the 
bowel would probably set in within forty-eight hours. He did 
not have any other talk with him. He got the symptoms arid 
history from Lapan before he was operated on. The condition 
he found there could have been caused by lifting. By lifting 
the pressure from the abdominal muscles would force the bowel, 
and if any gas happened to be in it, it would be likely to force 
the bowel into that little fossa. He found the bowel anchored 
there in the region of the appendix. The twist was lower down. 
The man died about ten or fifteen minutes after the operation. 
When they started to give him ether he commenced to vomit, 
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and it seemed to be almost clear blood; he never saw so much 
blood. That indicated he must have had an internal hemor- 
rhage, — a hemorrhage from the lining of the intestinal tract 
somewhere. When they released the bowel there was an area 
of a foot where it was dark, and he supposes one of the vessels 
had ruptured and that is where the blood came from. That 
would indicate the condition was of recent origin. He was 
apparently healthy outside of this condition; there was no 
other trouble there at all. His bowels seemed to be empty; he 
did not have anything in the intestinal tract to cause it. The 
bowel, instead of being free, would be held at that place, and 
in consequence of being held in that place it would cause a 
twist in another place, and both of these things would cause 
pain immediately in a person having that state of affairs 
existing. 

Cross-examination: He would not say there was an abnormal 
condition there, or that the condition he found there would 
come from an abnormal cause. The strain of lifting would 
cause it; that is the only thing that would cause it — strain. 
Nothing else could cause it; there must have been some pres- 
sure on the abdominal muscles to press it in there. Whenever 
he finds a condition of that kind he always looks for strain of 
some kind. When he looks for a strain he does not estimate 
from the condition he finds just what kind of a strain caused 
it. There are many kinds of strain. The part that went 
through was about twelve inches from what they call the ileo- 
csBCum valve. Of course, in the area that was involved, the 
vessels were all blocked, — thrombosed, — due to the stran- 
gling of the bowel. The mesentery seemed to be of normal 
length. The omentum was all right, there was no trouble with 
that. The omentum acts like a protection — a good deal like 
an apron. If there is a weak spot in the bowel it is apt to stick 
out if it has time to do it. It is likely to cause a condition 
such as he found, but it could cause it if he had some diseased 
condition in the abdomen before. There were no conditions 
there that might have been of long standing; it was perfectly 
normal. He could not tell whether or not any condition existed 
before this strain. He did not resect the omentum. They just 
simply released it, he was in such poor condition. He put his 
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fingers inside the bowel and stretched it and then he nicked 
four or five little places along there to make it larger and when 
he did the bowel gradually slipped out and unfolded. There 
was a complete intestinal obstruction there; the omentum had 
nothing to do with it. It was not holding the obstruction. 
He did not nick the omentum, just the fossa. They did not 
have anything to do with the omentum. He has seen three 
cases before, of this kind, that he remembers. The cause of 
them was nothing but strain. One of the cases was lifting, 
something similar to this one; the other was pressure on the 
abdomen. The strain to cause that must have been a very 
heavy strain. If the bowel happened to be in the right loca- 
tion when the strain came, it would not take much strain to 
push it in. He found the mesentery of normal length. It has 
length enough to allow the bowel to get in there. He knows 
nothing about the man having had breakfast the day before 
the operation; he knows he said he was perfectly well when 
he went to work. He saw him about twenty-four horn's after 
taking sick, and his mental condition was perfectly clear. He 
would say this condition was caused by lifting, from what 
Lapan told him. With simple over-reaching it could be possi- 
ble to do it if the bowel just happened to be in that location. 
Over-reaching could cause it. It is guessing on his part. 

Questioned by Commissioner: He is pretty sure in his mind 
that a strain of lifting caused this. Nothing else caused it, 
because when he went to work he was feeling well until he 
lifted, and then the pain struck him immediately. That is 
why he thinks it caused it. He does not think of anything else 
that could have caused the condition he found. It would be 
the same condition one gets in any hernia except it was inside 
the body. 

Re-cross examination: There was marked inflammation due 
to congestion and constriction. There were some light, plastic 
adhesions. After the operation he was of the same opinion 
as he is to-day. At that time he did not attribute more 
importance to the condition of the omentum; they never looked 
at the omentum. 

Dr. William F. McKnight, called by the insurer, testified 
that he is a practicing physician in Fall River. He specializes 
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in internal medicine and neurology. He has heard all the 
evidence given to-day, and he has heard the condition of this 
man described. It is his opinion that only extreme, severe 
external violence could cause this. He knows of no anatomical 
condition described to-day as a fossa in the testimony which is 
adequate to catch a knuckle of bowel a foot and a half from 
the ileocecal valve and thereby cause intestinal obstruction. 
The bowel in order to be caught there in that position would 
have to be doubled back on itself, like the letter "S,'' and it is 
obvious before that could be done the mesentery, which is the 
membrane which fastens the small bowel to the backbone, 
must be considerably longer than normal. As he understands 
it, Dr. Barnes said there were some light, plastic, fibrinous ad- 
hesions; he presumes he meant early organized fibrinous exu- 
date, which at its early stages is more or less flocculent. He 
talked with Dr. Barnes and Dr. Pickens at the hospital in 
regard to this case, about the first of August. Mr. Sylvia of 
Fall River was present with him. These doctors said they 
operated on Mr. Lapan for intestinal obstruction; at the time 
of the operation they found the omentum wrapped around, 
and it constricted also part of the small intestine about a foot 
from the ileocecal valve, causing obstruction and gangrene of 
several feet of bowel. They stated that they resected the 
omentum and that it unwrapped itself, but owing to the poor 
condition of the patient no further siu*gical procediu*e was done; 
that he was simply sewed up. On this talk he, the witness, 
based his report to the insurance company. In his opinion, 
any injury or condition which has been described here, which 
might have arisen from this man's employment, had no causal 
relation to his death. He says there was- no causal relation, for 
this reason: if that were the case nobody could follow the 
vocation of teamster or blacksmith or any other strenuous work. 
There are several sets of muscles in the abdomen, — the re<;ti, 
internal, external and obliqui. The musculature of the belly 
wall increases the intra-abdominal pressure to a certain extent, 
but it is unreasonable to think that the intra-abdominal pres- 
sure can be increased to such an extent that the viscus of the 
abdomen could be injured by that pressiu*e unless they protrude 
through some opening in the abdominal wall, such as an in- 
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guinaJ hernia, or umbilical hernia or direct hernia. A hernia 
is a protrusion of viscus through some opening. It is possible 
to get a hernia or piece of bowel through the mesentery or 
through the omentum; it has to go through and be caught in 
something before it is a hernia. 

Cross-examination: The small bowel is fastened to the mesen- 
tery which in turn is fastened to the wall. There are operations 
where the small bowel is removed, but in doing that the mesen- 
tery is resected. He has done that. He did it on a living dog 
in Boston, and he has seen it done several times. The mesen- 
tery does not always have to be resected; it can be dragged 
up. He has never seen a hernia such as this one described. 
He does not know how many hernias he has seen; he has seen a 
great quantity. He has had no experience with this kind of 
hernia. When he expresses an opinion on what force is neces- 
sary to push this thing in, he is not speaking from experience. 
His experience in surgery is what comes to him in general 
practice and what he follows up in practice. He has been 
practicing since 1917. Most of his practice is internal medicine 
and diagnosis. It is not possible for the small bowel to catch 
in the fossa a foot away from the ileocecal valve, unless one 
had a very long mesentery. If a man came to him and said 
he lifted and over-reached himself, or overstrained himself lift- 
ing, and the minute that the overstrain came on he had a 
sudden pain and the pain grew more violent, and twenty-six 
hours afterward he was operated on and a condition of affairs 
was found, as Dr. Barnes described, he would not be willing 
to admit this condition caused it; it would be very unreason- 
able. He could not ascribe any cause which would do it. 

Re-direct examination: He diagnosed a great many cases 
for surgeons. 

Dr. Thomas F. Gunning, called by the insurer, testified that 
he has been practicing since 1891. He has been medical exam- 
iner for fourteen years. He has performed some autopsies, but 
not many. He has never seen such a condition as described 
here to-day. He would not consider a condition such as de- 
scribed to-day to be an internal hernia. No hernia has been 
described by the doctors for the plaintiff, so far as he could 
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follow. He does not believe that the lodgment of the intestine 
within a fossa comes within the nomenclature of hernia. A 
hernia is a protrusion. Whether it was a hernia or not, in this 
case, he is not sure; neither doctor described one. The omen- 
tum is for protective and supporting purposes of the abdominal 
cavity. If he found the omentum wrapped around and tightly 
constricting the lower part of the ileum, about a foot from the 
ileocecal valve, causing a complete intestinal obstruction, it 
might be within the realms of possibility, as a great many 
thitigs are in medicine, that this condition was caused by a 
strain as described to-day, but the records show no such cases. 
There are cases on record supposed to be due to violence, as 
this case, but the reason he considers it unreasonable, prac- 
tically impossible and entirely improbable is that the muscu- 
latiu*e of the lifting muscles or the belly muscles are entirely 
separate from those of the intestines; they have a different 
muscidature. If they were not so, men would not be able to 
engage in any heavy working jobs. His intention is to prove 
they are entirely different, and not under the same control as 
the lifting muscles. 

Cross-examination: The intestinal muscles are not under the 
same control as the lifting muscles. This being so, to account 
for inguinal hernias one has a weakness within his abdominal 
wall. Hernia is often assumed to come from lifting. If the 
fact that the intestinal muscles are entirely separate from the 
belly muscles had anything to do with this particidar case, the 
same would apply to inguinal hernias. It is the same process 
in an inguinal hernia; it is the protrusion of the bowel by 
reason of lifting into the abdominal walls, simply in a different 
location of the body. He cannot account for an inguinal her- 
nia. He is well aware that lifting is taken as a more or less 
adequate cause for the production of hernias — inguinal her- 
nias. It is nbt the same process to get a hernia, such as de- 
scribed here, and to get an inguinal hernia, because the inguinal 
hernia is the giving way of abdominal muscles. If an inguinal 
hernia is caused by pressure, then a hernia described here is 
obtained by means of the same process. As he said before, 
there was no hernia described here. He is not familiar enough 
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with the surgical works of to-day to know that this kind of a 
hernia is admitted, — the internal hernia in the fossa as de- 
scribed by Dr. Barnes. He is not a surgeon. The operations 
he performs are all post-mortem. He has never seen in his 
experience the kind of hernia described here. He has never 
performed an operation for the reduction of hernia. He has 
seen operations performed for external hernia. Of his knowl- 
edge, he would not say the hernia described by Dr. Barnes 
was not a typical hernia recognized by authorities, but he 
woidd not offer his knowledge as expert on that. He cannot 
conceive it being called a hernia. 

Re-direct examination: He is basing his opinion on the fact 
that this was not a hernia. His opinion is that the violence 
or the strain as explained here coidd in no way cause any kind 
of a hernia with which he is acquainted or is likely to make 
the acquaintance of. 

Questioned by Commissioner: He thinks that an obstruction 
of the bowel might come to a man while he lay in bed, due 
to musculai: action of the bowel. He might have had a vol- 
vulus, but he might have had it while in bed from natiu*al 
causes, and the adhesions which would surely follow, light ad- 
hesions, are bound to hold these intestines where they are. It 
probably could not be brought about by lifting or strain. A 
lift or strain looks like a mighty improbable solution of the 
affairs, as he explained before. He heard the evidence in this 
case, and he does not think the lift or strain was of such vio- 
lence as to produce a hernia of any kind. 

Dr. Barnes, recalled by the petitioner, testified that one does 
not have to resect the mesentery to have this bowel move un- 
less it is too far gone, that is, too dead to come back to itself. 
He remembers Dr. McKnight coming to the Derby Hospital. 
He was in the reception room with Mr. Sylvia, and he and 
Dr. Pickens were just going out. Dr. McKnight asked about 
the case and he told him it was a case of intestinal osbtruction. 
They did not even sit down. There are two kinds of obstruc- 
tions to the bowels, — mechanical and paralytic. This case 
would be termed mechanical obstruction because it was tied 
off by mechanical means; it had nothing to do with the nerve 
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supply of the bowel. Paralytic obstruction would be paralysis 
of the nerve supply of the bowel; that acts altogether differ- 
ently. From all he knows, Dr. McKnight went away with the 
idea that it was intestinal obstruction. They told him it was 
an internal hernia. Dr. McKnight said, "Is it a case of intes- 
tinal obstruction?'' and they said, "Yes," and he said, "All 
right." Nothing was said about the omentum being wrapped 
around. It was not wrapped around; they did not touch the 
omentum. They did not resect the omentum because he was 
in too poor condition./ They did not resect the omentum; 
they never touched it; they had no reason to touch it. The 
bowel at this place is floating; one can pull it right out of 
the body. 

Cross-examination: He had no occasion to recall Dr. Mc- 
Knight's visit to the hospital until to-day. 

Questioned by Commissioner: He has no position in any 
hospital; he just has private patients. He does general prac- 
tice, but does lots of surgery. Other doctors send patients to 
him. He does some operations every day. Dr. Pickens owns 
the Derby Hospital. He does operations for about forty or 
fifty doctors in New Bedford. He performs about five hundred 
major operations a year; he does lots of minor ones. 

Re-cross examination: He does not do all his operating at 
the Derby Hospital; just now he has more patients in the 
other hospitals than in the Derby. 

Dr. Pickens, recalled by the petitioner, testified that he does 
not remember much about Dr. McKnight's visit to the hospital. 
If Dr. McKnight said he was there, he was. He remembers 
Mr. Sylvia coming, because he gave him to understand he was 
going to take care of the bills. 

Dr. McKnight, recalled by the insurer, testified that he saw 
Dr. Barnes and Dr. Pickens between the 2d and 4th of August. 
He took notes. He wrote his report on the 4th of August. 

Cross-examination: He is not employed by an insiwance 
company. 

The death certificate offered in evidence by the insurer is 
as follows: — 
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The Commonwealth of Massachusetts, 
CiTT op New Bedford. 

I, the subscriber, do hereby certify that it appears by the Registry of 
Deaths of said New Bedford, that Levi J. Lapan died in New Bedford, Mass. 

The record is in the words and figures following, viz. : — 

Date of death: July 11, 1919. Name of deceased: Levi J. Lapan. 

Sex: M. Condition: M. Age: 45 yrs., 2 mos., 24 days. 

Disease or cause of death: Intestinal obstruction. 

Residence: New Bedford. Occupation: Quarry worker. 

Place of death: New Bedford. Place of birth: Canada. 

Name and birthplace of father: Levi, Canada. 

Name and birthplace of mother: Angeline Weenert, Canada. 

Place of burial: New Bedford. 

In witness whereof I have hereunto aflSxed the seal of the said city of 
New Bedford this twenty-second day of July, 1919. 

James Dignam, 
Assistant City Clerk. 

Board Member's Findings and Rulings. 

The question in this case is whether the deceased received 
an injury and whether said injury brought about his death. 

On the question of the decedent receiving an injury, we have 
the evidence of his wife, who testified that the deceased, when 
he was brought home, told her that "he over-reached himself 
loading a team'' while at work. Dr. Pickens, called by -the 
petitioner, stated that the employee had stated to him that 
"the first he felt was a quick pain take him when he was lifting 
a stone." Dr. Barnes, called by the petitioner, stated that the 
deceased stated "he was working over at the quarry and he 
was lifting and he suddenly felt a pain in the belly, and since 
that time had been in pain." Jeremiah Barry, who is a foreman 
for the subscriber, testified that he saw the deceased loading the 
team, and that "when the team was about half loaded Lapan 
came into the shed to him and said he had an awful pain 
across here (indicating the abdomen)." It would appear from 
this evidence that the employee received an injury. 

On the question of whether there was causal relation between 
the decedent's death and said injury, we have the medical 
evidence of Dr. Pickens and Dr. Barnes for the claimant, and 
Dr. McKnight and Dr. Gunning for the insurer. On the rela- 
tive value of the medical testimony, Dr. McKnight stated that 
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he specializes in internal medicine and neurology and is not a 
surgeon. Dr. Gunning stated also he was not a surgeon. Dr. 
Barnes testified that he specializes in surgery and that he per- 
forms siu*gical operations every day; that he does surgical 
work for about all the doctors in the city of New Bedford, per- 
forming about five hundred major operations a year in addition 
to the minor ones. Dr. Barnes performed the operation on the 
deceased, and if his evidence is to be relied upon the claimant 
has made out a case. I would say that Dr. Barnes impressed 
me very much. He described to my mind very accurately the 
condition which he found when he performed the operation. 
He testified that there was no doubt in his mind that the 
condition which he found and which was the cause of the em- 
ployee's death was brought about by the "strain of lifting'' at his 
work, and "that nothing else caused it, because when he went 
to work he (the deceased) was feeling well until he lifted and 
then the pain struck him immediately." I have a great deal 
of respect personally for Dr. McKnight and Dr. Gunning, but 
I feel that in view of the impression that Dr. Barnes made 
upon me, and the fact that he is a surgeon, his evidence is 
entitled to the greatest weight. 

On all the evidence, I find that the decedent received an 
injury which arose out of and in the course of his employment 
on July 10, 1919, and that his death on July 11 was causally 
related to said injury. I also find that his average weekly 
wages were $21.60; that the claimant, Catherine A. Lapan, 
was his legally married wife and was living with him at the 
time of his death, and that she is therefore entitled to the 
payment of compensation from the insurer at the rate of $10 
a week for a period of four hundred weeks, a total of $4,000. 

Joseph A. Parks. 
FUed Jan. 16, 1920. 

Findings and Decision of the Industrial Accident Board. 

The insurer having filed a claim for review, the Industrial 
Accident Board heard the parties on Thursday, Feb. 19, 1920, 
at Boston, Mass. 

Present: Messrs. Dickinson, Parks, Donahue, Gleason and 
Cogswell. 
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Appearances: Joseph T. Kenney, Esq., for widow; Cornelius 
W. Donovan, Esq., for insurer. 

Questions: (1) Whether the subscribers or insurer had notice 
or knowledge of the injury; (2) whether the employee received 
a personal injury arising out of his employment which termi- 
nated fatally. 

As requested by the insurer, at the hearing on review, the 
verbatim transcript of the evidence introduced at the hearing 
before the Board member is made a part of this record; also 
the report of injury, filed by the subscribers, is added to and 
made a part of the record. 

Insurer^s motion for permission to introduce additional evi- 
dence is denied. 

The insm'er filed the following requests for rulings: — 

1. That the petitioner, the widow of the employee, has failed to show 
that she or the employee gave notice in writing to either the insurer, the 
employer, or the agent of either. 

2. That the petitioner has failed to show that, failing to give notice in 
writing of the time, place and cause of the injury, either she or the em- 
ployee brought home knowledge of the alleged injury to the insurer, the 
employer, or the agent of either. 

3. That in view of the failure of the petitioner and the employee to 
give notice in writing or to bring home knowledge of the time, place and 
cause of the injury to the insurer, the employer or the agent of either, 
as soon as practicable after the alleged injury occurred, these proceedings 
are barred and the petitioner's claim must be dismissed. 

4. That the petitioner has not sustained the burden of proving that 
the condition which caused her decedent's death was due to or causally 
related to a personal injury arising out of and in the course of said de- 
cedent's employment. 

5. That the decision of the single member is not sustained by any cred- 
ible evidence connecting the alleged injury with the employee's death. 

6. That the petitioner has not proved her claim that the employee 
did in fact sustain a personal injury arising out of his employment. 

7. That it is purely conjectural whether or not the employee sustained 
a strain while employed by the subscriber, and that such a strain as he 
is alleged to have received was responsible for his death. 

8. That it is not probable, upon all the evidence, that a strain such as 
the employee is alleged to have received, was an adequate cause for the 
condition which resulted in the employee's death. 

By C. W. Donovan, 
Attorney. 
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No. 1 is given; the other requests are refused. 
The report of the injury of July 8, 1919, which was filed 
with the Board on July 16, 1919, shows that on July 12, 1919, 
the date of the report, the subscribers had knowledge of the 
injury to the employee and its fatal termination. Barry, super- 
intendent for the subscribers, was present at the time the injury 
occurred, saw the employee at his work of loading the team, 
and testified that when the team was about half loaded Lapan 
came into the shed to him and informed him of the injury. 

The Board aflSrm and adopt the findings and rulings of the 
Board member, that the employee received a personal injiu*y 
which arose out of and in the coiu*se of his employment on 
July 10, 1919, which terminated fatally on July 11, 1919, and 
that his widow, Catherine A. Lapan, living with him at the 
time of his death, is entitled to a weekly compensation of $10 
a week for a period of four hundred weeks from July 10, 1919, 
subject to the provisions of the act. 

David T. Dickinson. 

Joseph A. Parks. 

Frank J. Donahue. 

John H. Cogswell. 

Chester E. Gleason. 

Decree of Supreme Judicial Court. 

Crosby, J. This is a proceeding under the Workmen's Com- 
pensation Act (St. 19H, c. 751) and amendments thereto. The 
employee received an injury on July 10, 1919, which resulted 
in his death on the following day. The insurer concedes that 
there was evidence from which it could have been found that 
the injury arose out of and in the course of the employment 
and that the death resulted therefrom. Written notice of the 
injury was not given as required by Part II, sections 15 and 
16 of the act, and the question presented is whether there was 
evidence sufficient to warrant the finding of the Industrial Ac- 
cident Board that the subscriber had knowledge of the injury 
under Part II, section 18. 

There was evidence that the employee received a strain while 
loading heavy stone into a wagon, which caused a rupture. 
The employer's foreman, Barry, under whom the employee 
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worked, testified that another man was loading the team with 
the deceased; that "they were within his view, — about ten 
or fifteen feet away from him," and that when the team was 
about half loaded the employee came to him and said, "I got 
an awful pain across here,'' pointing to his stomach; that 
Barry said, "Sit down; maybe it is cramps you got;'' and 
that he advised him to see a doctor, and sent him home in an 
automobile. This witness also testified that the employee did 
not explain to him "how it happened; that is all he knows 
about it." 

On July 12, 1919, two days after the injury, and after the 
employee had been removed to the hospital on July 11, where 
he died on the same day, the employer made a written report 
of the injury, which was filed with the Board on July 16, 1919. 
In this report, under Sec. D 3, calling for a description of how 
the injury occurred, it is stated that the employee "was taken 
ill suddenly while at work and was removed to the hospital. 
The physician said he had a strain which caused a ruptiwe of 
which he died on Friday." 

As the injury occurred before the enactment of St. 1920, c. 
223, amending section 18 of Part II, the case is not affected by 
the amendment. The Board found that on the date of the 
report the subscriber had knowledge of the injury. That find- 
ing must stand if there is any evidence to support it. While 
it has been held by this court that a report of an injury by an 
employer, based upon an oral notice of it given by the em- 
ployee, does not make out knowledge of the injury by the 
employer, and that oral notice is not knowledge (Brown's Case, 
228 Mass. 31, 36), we are of opinion that in the case at bar 
it could not be ruled that the finding that the employer had 
knowledge of the injury was unwarranted. In referring to 
section 18 of Part II it was said in Brown's Case^ supra, that 
"the duty of the employer under this section is to make an 
investigation, find out the facts and to 'keep a record of the 
facts, and having found out what the facts are, then within 
forty-eight hours make a report of them to the Industrial 
Accident Board." It may be reasonably inferred from the 
statement in the report that in the performance of its duty the 
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employer had investigated and found what the facts were; 
that inquiry had been made of the attending physician, who 
testified that on the day of the injury he was called to attend 
the employee, and asked him if he hiu*t himself, "and Lapan 
said he thought he had when lifting. He said the first he felt 
was a quick pain take him when he was lifting a stone. . . . 
Lapan said he had hurt himself by lifting, he thought. He 
felt it when he was reaching for a chain and lifting on the 
stone. He said it caught him very sharp as if something had 
broken or given way, and he had all the appearances of a man 
being hurt." The physician also testified that the employee's 
condition was acute and came on very suddenly; that this 
condition was caused by a strain. It is a rational inference 
from the statement in the report that the employer in the per- 
formance of its duty made an investigation of the facts, in the 
coiu*se of which it consulted the physician and from him ob- 
tained information upon which the report was made that "the 
employee had a strain which caused a rupture of which he 
died.'' 

The evidence that the employer's foreman, Barry, was present 
when the injury was received and knew that the employee was 
suffering great physical pain and had to give up work, to- 
gether with the facts that the employer had knowledge that the 
employee had been removed to the hospital and was informed 
by the physician that he had suffered a strain which caused a 
rupture from which he died the next day, warranted a finding 
that the employer had knowledge of the injury. Bloom's Case, 
222 Mass. 434; Carroll's Case, 225 Mass. 203; Jeremiah 
Murphy's Case, 226 Mass. 60. See Walkden's Case, ante. 

We find nothing in Brown's Case, supra, at variance with the 
conclusion here reached. 

Decree affirmed. 

Filed Jan. 15, 1921. 
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Case No. 895. (237 Mass. 360.) 

Robert Rourke, Employee, 

HoLYOKE Machine Company, Employer. 

American Mutual Liabiuty Insurance Company, Insurer. 

arising out of employment. 

Where an employee who was hired as a strike-breaker, under a guarantee or con- 
tract of protection against criminal acts of third persons who may seek to 
coerce a hostile employer to grant their demands through the intimidation of 
and assaults upon his servants, is assaulted and injured while walking along 
the public highway, accompanied by the superintendent for the employer, 
such injury does not arise out of the employment; and it was said that there 
was no resemblance between an injury under such circumstances and one re- 
sulting under a contract of employment which had regard to conditions and 
circumstances which are the natural and not abnormal concomitants of the 
work to be performed, for example, agreements for transportation when the 
work is at a distance. McGuirk v. Shattuck, 160 Mass. 45; Kilduff ». Boston 
Elevated Ry., 195 Mass. 307; Daniel Donovan's Case, 217 Mass. 76. See 
Harbroe's Case, 223 Mass. 139, 142. 

SCOPE OF employment. 

Unless the incidents of employment be exceptional the relation between a master 
and his servant is suspended when the servant leaves the place of his actual 
employment at the close of his day's work to go to his home, and again becomes 
active when after the interval of rest the laborer puts himself in a position 
where he can do the work of his employment at the place where it is to be 
performed. Langley v. Boston Elevated Ry., 223 Mass. 492, 496. 

Report of Member of Industrial Accident Board. 

The member of the Industrial Accident Board appointed 
under the provisions of Part III, sections 5 and 7, chapter 751, 
Acts of 1911, and amendments thereto, having heard the parties 
in the above-named case at the City Hall, Worcester, Mass., on 
Tuesday, Feb. 10, 1920, at 10 a.m., reports as follows: — 

Appearances: Messrs. Sawyer, Hardy, Stone & Morrison (F. 
A. Lavelle, Esq., of counsel) for insurer; employee was not 
represented by counsel at hearing. 

It was agreed that this employee worked for the Holyoke 
Machine Company on May 22, 1919; that his wages were $36 
a week; that he was assaulted on May 22, 1919, on a public 
highway in the city of Worcester; that he suffered a fracture 
of the lower jaw. 

Question: Whether or not this employee received a personal 
injury which arose out of and in the course of his employment. 
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Report of the Evidence, 

All the material evidence is reported herewith. 

By Commissioner: Robert Rourke stated that he lives at 20 
Madison Street, Boston. On May 22, 1919, he was in the 
employ of the Holyoke Machine Company. He had been so 
employed for one day. On May 22, after the day's w'ork when 
they were going home in the company of Mr. White, witness 
was assaulted. The assault took place on Thomas Street about 
100 yards from the plant. He was on his way to the boarding 
house run by Mr. White. (Objected to by Mr. Lavelle.) He 
was assaulted by a man who was armed with weapons of some 
sort. When he reached the boarding house he was taken to the 
insurance company's doctor. The doctor did not know what 
was the matter with him and did not make a diagnosis of the 
case at that time. The next day he was taken to another doc- 
tor and X-ray pictiu*es taken. The X-rays showed that he had 
two broken jaws. He then went to Dr. Stimpson that same 
day. Dr. Stimpson looked him over and took imprints of his 
teeth. The doctor sent away and had a plate made, and on 
Sunday pulled a number of his teeth from both the lower and 
upper jaws and put a plate in. Previous to his going to work 
he was guaranteed protection. (Objected to by Mr. Lavelle.) 
Mr. White, superintendent of the Holyoke Machine Company, 
hired him. Mr. White guaranteed him protection and said they 
were running a boarding place, and also stated that he would 
walk with him every night to see that he was protected. Mr. 
White was with him that night; he was walking home with 
them to the boarding house. They got through work that night 
between 4.30 and 4.45, and it was at that time that the assault 
occurred. It is about 100 yards from the factory to the board- 
ing house. The assault took place on the street and not on the 
property of the Holyoke Machine Company. (At this point 
Mr. White stated, on being questioned by the Commissioner, 
that the plates cost $100.) He was out of work for a month 
or two when he returned to work and worked a week, leaving 
because he was changed to some other work which required too 
much lifting. He thought the lifting affected his jaws. He is 
claiming compensation from May 22 to September 4, less one 
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week. When he worked that week he worked as a moulder, 
but never felt that he could do that work all right. His head 
and jaws bothered him and he could not do any heavy work. 
When he would lift, his jaw bones would hurt him more or less, 
and on two or three occasions his jaws closed up tight on him. 
There was a strike on at the Holyoke Machine Company when 
he was hired. He was guaranteed protection. He lived at the 
boarding house, and continued to live at the boarding hoU3e 
eight or nine days after the assault took place. There were no 
police oflBcers at the boarding house on the night of the assault. 
He does not just remember what his hours were, but thinks they 
were from 7 to 5. 

Cro^s-examination: He is not a member of any organization 
of moulders. His home is at 20 Madison Street, Roxbury. He 
went to work for the Holyoke Machine Company as the result 
of reading an advertisement in the paper. The advertisement 
which he read did not read the same way as the one quoted by 
Mr. Lavelle. He does not remember how the "ad." read, but 
it did not mention anything about wages. In the ad. he read 
protection was not guaranteed. He read the ad. in the "Bos- 
ton Globe'' and did not see same in the "Boston Herald" or 
"Boston Post." He read the advertisement the week of May 
17, and as a result of reading same he went to Worcester. Just 
prior to that time he had been working in a foundry in Bath, 
Me. He was not working there as a strike-breaker. He had 
worked as a strike-breaker before the period he worked for the 
Holyoke Machine Company. He did not work very often as a 
strike-breaker, probably once or twice a year. Probably four 
or five months prior to May 22, 1919, he worked in Maine as 
a strike-breaker. When he went to Maine he went there with 
the knowledge that there was trouble, and he went there more 
or less as a strike-breaker. He went to Maine to work in De- 
cember and left in April. He worked for the Holyoke Machine 
Company once before, that is, about fifteen years ago. He 
could not say how long he worked there at that time. He was 
working there as a strike-breaker at that time. On May 22, 
1919, he was working as a moulder, and got through work some 
time between 4.30 and 5 p.m. He dropped his tools, changed 
into street dress, rang in his time and left the factory, going 
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out on the street with the other men. While on Thomas Street, 
a public highway in the city of Worcester, a man assaulted him 
by striking him in the face. He does not remember whether or 
not there were policemen at the factory that day. He came to 
Worcester the 21st, was hired the 21st and started to work the 
22d. He does not know who assaulted him, and could not say 
whether or not it was a man who worked in the Holyoke Ma- 
chine Company's plant. He never had seen him in the Holyoke 
TVIachine Company. Mr. White was walking along with them 
on Thomas Street at the time of the assault; he could not say 
if there were any policemen there. There were no policemen 
at the boarding house that day, that he knows of. He slept 
at the boarding house the night before, and there were no 
policemen there the night of May 21. The work of a moulder 
requires the use of a trowel and another tool known as a slicker. 
The slicker is similar to a paper cutter or envelope opener with 
a blade sometimes 4 inches and sometimes 6 inches long, and 
the drop from the handle to the blade is sometimes three- 
quarters of an inch. Both the trowel and slicker are used to 
smooth off the sand, and are used as a barber hones a razor. 
The other tool used is a shovel which is used to shovel the sand 
into the box. The work of a moulder consists of getting the 
sand in proper form to make a casting. The sand is moulded 
from a pattern, with the aid of a trowel, slicker, shovel and 
rammer. The rammer weighs probably 10 or 15 pounds, the 
trowel probably one-quarter of a pound, and the slicker a few 
ounces. There is lots of lifting to do. The sand that is lifted 
is the weight of the sand which is contained on one shovel; 
there might be 200 or 300 shovelfuls. He did not carry any 
metal while he was there. On May 22 he did not do any 
casting, just moulding. He retm^ned to work two months after- 
wards, as moulder, doing the same work as he had been doing 
on May 22. The only difference in the work which he did on 
May 22 and two months after was the way he felt on account 
of the injury he had received. His arms were all right, but his 
head was not. He had pains in his head at that time and 
could not talk very well. He thinks the last time he saw Dr. 
Stimpson was last August, but he is not sure of that. He saw 
the doctor probably six or eight weeks previous to August. 
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The accident occurred in May. He saw Dr. Wood, had X-rays 
taken and then saw Dr. Stimpson. Dr. Stimpson is a surgical 
dentist. He saw Dr. Stimpson three or four times during a 
period of a week; that was the first week after the accident. 
Then he did not see the doctor again until August. From May 
30, during June and July, he was at his home in Boston; he 
did not do anything during that time. He returned to work 
for one week, and from that time until September 4 he was at 
home. On September 4 he went to Fitchburg to work as a 
strike-breaker for the Union Fo'undry Company. He is not 
working there at the present time. He workeil for the Union 
Foundry Company for three months. He is feeling fairly good 
now. He has been able to do his work all right since Septem- 
ber. His wages are a little bit better than $6 a day now. 
When Mr. White hired him he said he would give him $6 a 
day. "He says, 'I will see that you are taken care of and 
give you plenty of protection, and I will go home with you 
evenings.'" Mr. White said, "I will guarantee you protec- 
tion." "We have ti boarding house for you." "I'll be with 
you." From those things which Mr. White said he assimied 
that he guaranteed him protection. Mr. White made a verbal 
statement that he would guarantee him protection, and he is 
not assuming that. Those are the sentences Mr. White spoke 
to him, and the only things that he said to him that he as- 
sumed meant protection; and it was because of those things 
that he thought he was guaranteed protection. Mr. White 
said, "I will guarantee you protection." Mr. White, Sr., and 
Mr. White, Jr., were present when that was said. He cannot 
remember whether Mr. White said, "I will guarantee you pro- 
tection" before or after the other things were said. Nothing 
was said about protection in the advertisement. When he left 
Boston he did not come to Worcester with any idea that the 
ad. guaranteed him protection. Nothing that he knew of the 
matter from the ad. guaranteed him protection. 

Thomas Walsh, called by the insurer, testified that he lives 
at 166 Main Street, Worcester, Mass. He works for the Hol- 
yoke Machine Company, and has been so employed since May 
21. There was a strike on at the Holyoke Machine Company 
on May 21, and witness was hired as a strike-breaker. He was 
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sent there by the National Foundry Association. The National 
Foundry Association have some arrangement whereby they 
furnish strike-breakers to establishments where there is a strike 
on. He did not see the advertisement. He received a letter 
from the association which he presented to Mr. White. There 
was nothing in that letter about protection. Mr. White hired 
him on May 21. Witness did not see Mr. Rourke on that 
day. Mr. Rourke was not with him when he was hired. Mr. 
White did not guarantee him protection. He handed Mr. 
White the letter. Mr. White read the letter and took him 
down to the shop. Witness does not know what the letter 
stated. Everything was arranged in the letter, and all he did 
was to come there with the letter and present same to Mr. 
White. He worked May 22 and got through about 4.30 p.m. 
He washed up and left the factory with about twelve men, he 
being the last man out. They came out on Thomas Street, a 
public street in Worcester, and there were about three hundred 
or four hundred men on the other side of the street. These 
men on the other side of the street made a raid on them and 
witness was hit with something on the side of the head. He 
does not know who struck him. He did not see Mr. Rourke 
get struck. He could not say whether or not there were any 
policemen in the shop that day, but he did not see any. This 
was a rooming house. There were no policemen at the room- 
ing house the night of May 21, but the morning of May 22 
there were policemen on the sidewalk downstairs. There were 
no policemen in the house. There were no policemen walking 
with him and the other eleven men when they left the factory 
on the afternoon of May 22. On the afternoon of May 21 no 
policemen walked with him. On the night of May 21, when 
he was going home from Work, there was a policeman standing 
at the corner of Main and Thomas streets on the opposite side 
of the street. He did not know whether he was the regular 
policeman on the beat, or who he was. He did not think it 
unusual to see a policeman at that corner; he did not think 
anything about it. On May 22 he did not see any policemen 
at all when he left the factory. There was quite a crowd on 
the opposite side of the street. There was a grand, scramble 
and he got hit, and possibly some of the others were hit. He 
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was not guaranteed any protection when he was hired. He does 
not think the distance from the shop to the corner where he 
saw the policeman on May 21 is any more than 200 yards. It 
is about the same distance as where he, witness, is sitting, at 
this hearing, out to Main Street. 

By Commissioner: He went to work on May 21, and when 
he left the shop to go to his rooming house he was not molested. 
He was hit on the night of May 22. There were twelve of them 
together. Mr. White was walking in the street and was going 
to the rooming house with them. Mr. White was coming up 
the street with them and he does not know whether Mr. White 
was going to the rooming house or going up Main Street. Mr. 
White had no talk with him in which he said that he would go 
with him from the factory to the rooming house. He has been 
at the rooming house ever since May 21. That rooming house 
is not run by the Holyoke Machine Company. At that time 
it was not run by the Holyoke Machine Company, that witness 
knows of. The room rent was taken out of their pay at the 
shop. He paid $7 per week for board and room. The board- 
ing house was started somewhere around the 20th of June. 
When he was rooming there he could not say exactly how much 
was taken out of his pay. Money was taken out of his pay 
for the room while he was at the rooming house. On May 23 
he did not see any policemen at the boarding house. (Objected 
to by Mr. Lavelle.) There were two policemen on the sidewalk 
and one in the office of the rooming house on May 24, and they 
remained there about half an hour or an hour. There were no 
policemen there on May 25 or any time after May 24. There 
were about twelve men at the boarding house on May 22. 
They were the twelve that went out from the shop on May 22. 

William D. White, called by the insurer, testified that he is 
superintendent and assistant manager of the Holyoke Machine 
Company, and has held such position for twenty years. There 
was a strike on in May. They run a foundry and ajso belong 
to the National Foundry Association, which is an association 
controlled entirely by the members, and one of the benefits of 
this association is to furnish necessary men in case of trouble. 
They furnish men at a stipulated price, and a stipulated price 
is given for board, and that is why the $7 is taken out every 
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week. They only take out the board from the association men 
unless the other men request them to. It would be foolish 
for the men to go out and pay $8 or $9 when they are perfectly 
willing to board them if they want it. This boarding house 
was started exclusively with the idea of furnishing board for 
the National Association men because they had trouble in 
boarding them in other houses, and they were willing, also, that 
the rest of the men should benefit by it. He went to 166 
Main Street himself and made arrangements for boarding the 
men. He went to the Capitol Lunch with the men at night 
and in the morning, and at noon had the lunch sent in from the 
Capitol Lunch. The Capitol Lunch then refused to give the 
men lunch. Witness insisted on the men going to the Capitol 
Lunch and had a policeman at the lunchroom. The boarding 
house was not running at the time the assault took place; it 
was just a rooming house then. After the regular workers 
went on strike he applied to the National Association and also 
put an ad. in the paper; the ad. appeared in three papers the 
week of May 17. He did not guarantee protection to the men. 
He said he would look after the men, and meant by that they 
would be responsible if the men had their clothes torn, as such 
a thing had happened before, but they did not expect a war. 
Mr. Rourke did not come there as a worker supplied by the 
National Association. Not being sent by the association he 
was not entitled to xthe board and room furnished the other 
men, but they gave it to them to put them on an even footing. 
Mr. Rourke was not receiving as much money as the men sent 
by the association. The men are paid the prevailing rate, 
which was $6 at that time, and then the association pay the 
difference, which was $1. Mr. Rourke did not get that extra 
dollar.* The men furnished by the association received $7 a 
day, of which they paid $6 and the association paid $1, and 
the men were guaranteed board of not over $7. Mr. Rourke 
was guaranteed this board at $7. Witness told him to go to the 
boarding house, as that would be the best place for him, he 
thought, in a large city with a strike on. He did not have 
policemen at the boarding house, the factory, or on Thomas 
Street between the factory and the boarding house, for pro- 
tection, up to the time of the assault; only the regular police 
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on the beat, none being especially detailed or asked for by 
him. He was walking with the men at the time of the assault. 
In the first place, it was necessary that he be with the men on 
account of the bills at the restaurant, and then it was to his 
interest that none of the union pickets speak to the men; 
therefore he thought that his presence would prevent the union 
pickets from talking to the men. Witness was not armed. 
He did not see the man who assaulted Mr. Rourke, as he was 
also attacked. He thinks the man who assaulted Mr. Rourke 
did not work in his establishment; he will say the man did 
not work there. The man was not arrested. In the morning 
the pickets were from their own men, but in the afternoon the 
men acting as pickets were strangers to witness; he walked up 
and down the street to see for himself. The pickets were just 
standing around on the corners waiting, apparently doing 
nothing. When they came out of the factory there were 
twenty-five or thirty men on the opposite side of the street. 
Witness and men were going to the boarding house. As they 
started up the street a man came across the street and started 
to talk with one of the men in front. Witness was in the back 
of the line, and he went up and told the man, whom he did 
not know, that he had no business talking to his men, and the 
man made a grab at him. When witness turned around and 
started back the whole crowd came over and mixed right in. 
This happened perhaps about 150 feet from the shop, and when 
they got about 500 feet away there seemed to be a general 
signal for a free-for-all fight. There is nothing in the National 
Foundry Association that states "protection." They do not 
deal with the men, they deal with the association. There was 
no guarantee that any of the workers would be protected, 
because when the strike started they were asked if they 
wanted any protection, and they, the firm, stated they were 
not running that kind of a strike. (Witness stated, in answer 
to a question by the Commissioner, that they did get pro- 
tection after this battle. Objected to by Mr. Lavelle.) Witness 
went to the boarding house that night and also sent a doctor 
up there. Mr. Walsh had a bad cut and Mr. Rourke was 
injured, although witness did not think he was injured as 
badly as he later proved to be. Dr. Woodward strapped up 
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Mr. Rourke's jaw and advised him to see Dr. George in the 
morning. Witness personally took Mr. Rourke to Dr. George, 
and Dr. George took pictures in his presence, and witness 
carried the plate, wet, to the dentist, and he told Dr. Stimpson 
he wanted him to use every means to make the man com- 
fortable, and to fix him up as quickly as possible. The doctor 
said the only thing to do was to put a plate on and make a 
cast. He said there was not a man in Worcester who could 
make a good cast, so a man was sent to Boston with the cast, 
and they even sent a man to Boston to bring the cast back, as 
Mr. Rourke was suffering. As Mr. Rourke had to live during 
this period they paid him $24 on May 22; $25 on June 20; 
$35 on June 21; $25 on June 28; and $5 on July 19. They 
paid Dr. Stimpson $100, and paid a bill of $12 for medical 
attention presented from Boston. Dr. Woodward is their 
compensation doctor, and the X-ray was charged to him. 

Robert Rourke, the claimant, recalled by the Commissioner, 
testified further as follows: He did not pay any medical bills. 
What he is asking for is compensation for disability up to 
September 4. He would also like to get his teeth, which were 
extracted, replaced. He has no back teeth. He wants some 
false teeth. 

William D. White, recalled by Commissioner, testified fur- 
ther that it is five minutes' walk from the factory to the 
boarding house. 

By Mr. Lavelle: The boarding house is not on the same 
street as the factory. The factory is 81 Thomas Street, and 
the boarding house is at 166 Main Street. It is necessary to 
cross Main Street from Thomas Street to get to the boarding 
house. 

Findings and Rulings of Board Member, 

The personal injury sustained by this employee on May 22, 
1919, and which incapacitated him for work until Sept. 4, 1919, 
arose out of and in the course of his employment. 

The employee's contract of hire as shown by the record in- 
cluded as a material part thereof a guarantee of protection 
while he was on his way home from his place of employment 
to the boarding place to which he was directed to go by the 
agent for the subscribers. Thus the danger of attack from 
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persons opposed to the breaking of the strike which was in 
force against the Holyoke Machine Company was contracted 
into and made a part of the risks of the employment of the 
claimant. The attack upon the employee, and others, who 
were being escorted to the boarding place by subscriber's sup- 
erintendent, was a risk of claimant's employment, under his 
contract of hire, and arose out of such employment in as true 
a sense as if it had occurred on the employer's premises. The 
promise of the agent for the subscribers: "I will guarantee 
you protection; ... I'll be with you," made at the time of 
the contract and as an inducement to enter into the employ- 
ment relation, brings the injury of May 22 under the statute. 

The rule is laid down in McNicol's Case, 215 Mass. 497, and 
reiterated in Keaney's Case, 232 Mass. 532, that if the injury 
can be seen to have followed as a natural incident of the work 
and to have been contemplated by a reasonable person famil- 
iar with the whole situation as a result of the exposure occa- 
sioned by the nature of the employment, then it arises out of 
the employment. The contract of employment in this case 
contemplated the risk of injury to which the employee would 
be subjected upon his way home from work, and guaranteed 
him protection against such risk; the danger of assault and 
consequent injury by reason of personal attacks from strikers 
or strike-sympathizers was recognized and made an important 
part of the contract of hire; therefore it was a natural incident 
of such work as this employee was performing as a strike- 
breaking employee to be subjected to attack and injury, and. 
such injury brings the employee within the protection of the 
statute. 

The employee is entitled to compensation at the rate of $14 
a week for the period from June 1, 1919, to Sept. 4, 1919, 
thirteen and five-sevenths weeks, in amount, $192, and to rea- 
sonable medical treatment. 

Chester E. Gleason. 
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Findings and Decision of Industrial Accident Board 

ON Review. 

The insurer having filed a claim for review, the Industrial 
Accident Board heard the parties at Boston, Mass., on Thurs- 
day, April 22, 1920. 

Present: Messrs. Kennard (chairman), Dickinson, Parks, 
Donahue and Cogswell. 

Appearances: Jacob Isaacs, Esq., for employee; Messrs. 
Sawyer, Hardy, Stone and Morrison (F. A. Lavelle, Esq., of 
counsel) for insurer. 

Question: Whether or not this employee received a personal 
injury which arose out of and in the course of his employment. 
* The report of the Board member and this record contain all 
the material evidence in the case. 

By request of counsel for the insurer the following excerpt 
from the verbatim transcript of the evidence is made part of 
the record : — 

Cross-examination of claimant: Q. "You read an ad. nn the 
paper?'' A. "Yes, sir." Q. "And the ad. read as follows: 
'Wanted: A few first-class iron moulders to work on miscel- 
laneous heavy work. Have labor trouble. From date shall 
have open shop and give employment to any one willing to do 
fair day's work at wages satisfactory to them. Reply in per- 
son or by letter to Holyoke Machine Company.' Was that 
the ad. that you read?" A. "The ad. didn't read that way." 

Direct examination of Mr. White: Q. "What means did you 
take for securing workers after the regular workers went on 
strike?" A. "We applied to the National Founders' Associa- 
tion, and also put an ad. in the paper, and this is an absolute 
copy of it." Q. "That appeared in the 'Boston Globe'?" 
A. " In three papers." Q. " The week of May 17? " A. " Yes." 

The Industrial Accident Board affirm and adopt the find- 
ings and rulings of the Board member, and further find and 
rule as follows: — 

Claimant's employment was continuous from the time he 
left the boarding house furnished by the subscribers to go to 
the place where his work was actually to be performed until 
his return to the same boarding house at night. "This board- 
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ing house was started exclusively with the idea of furnishing 
board for the National Association men because they had 
trouble in boarding them in other houses, and they were 
willing also that the rest of the men should benefit by it. He 
went to 166 Main Street himself and made arrangements for 
boarding the men. He went to the Capitol Lunch with the 
men at night and in the morning, and at noon had the lunch 
sent in from the Capitol Lunch." (See testimony of William D. 
White, superintendent.) Claimant was guaranteed protection, 
notwithstanding the qualification made by the witness. White, 
that he did not guarantee protection, but said he would "look 
after them," which, he stated, meant that the subscribers 
would be responsible "if the men had their clothes torn." 
The witness White states: "He was walking with the men at 
the time of the assault. In the first place, it was necessary 
that he be with the men on account of the bills at the restau- 
rant, and then it was to his interest that none of the union 
pickets speak to the men; therefore he thought that his 
presence would prevent the union pickets from talking to 
the men." (See record.) The assault occurred as a result of 
White's admonition to one of the crowd of men who after- 
wards assaulted claimant and others, not to talk to his men. 
"In the morning the pickets were from their own men, but in 
the afternoon the men acting as pickets were strangers to 
witness; he walked up and down the street to see for himself. 
The pickets were just standing around on the corners waiting, 
apparently doing nothing. When they came out of the factory 
there were twenty-five or thirty men on the opposite side of 
the street. Witness and men were going to the boarding house. 
As they started up the street a man came across the street and 
started to talk with one of the men in front. Witness was in 
the back of the line, and he went up and told the man, whom 
he did not know, that he had no business talking to his men, 
and the man made a grab at him. When witness turned 
around and started back the whole crowd came over and 
mixed right in." (See record, page 6.) While the Board does 
not rule that the guarantee of protection imposes liability upon 
the insurer solely because of that guarantee, it is evidence, 
taken in connection with the fact that the superintendent was 
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actually escorting the employee and others from their place of 
employment to the boarding place furnished by the employer, 
and the additional fact that the assault occurred as a direct 
result of the superintendent's talk with one of the group of 
pickets who committed the assault, that the employment was 
continuous, and that the resulting injury arose out of and in the 
coiu-se of claimant's employment. It was incidental to the 
successful conduct of the subscribers' business that a boarding 
place be furnished these employees, and that the union pickets 
be prevented from communicating with them. The injury to 
the employee while he was being escorted to the boarding 
place occurred in the course of his employment, and it arose 
out of his employment because the risk of being assaulted by 
strikers or pickets was a hazard to which his employment as a 
strike-breaker exposed him. 

The employee is entitled to compensation in the amount of 
$192, the amount due for medical services to be determined 
hereafter upon this record when the bills are presented to the 
Board, if the parties do not come to an agreement. 

Wm. W. Kennard. 
David T. Dickinson. 
Joseph A. Parks. 
Frank J. Donahue. 
John H. Cogswell. 

Decree of the Supreme Judicial Court. 

Pierce, J. In response to an advertisement of the Holyoke 
Machine Company in a Boston newspaper, "for a few first- 
class iron moulders," Robert Rourke, the claimant, knowing 
there was a strike on at the company's factory May 21, 1919, 
went to the office of the Holyoke Machine Company, Worcester, 
Mass., in search of employment. 

He there met Mr. White, superintendent of the Holyoke 
Machine Company, and was hired by him on May 21, 1919, 
for an indefinite time at $6 a day. 

During their negotiations Mr. White said to Rourke, "I will 
see that you are taken care of and give you plenty of protec- 
tion, and I will go home with you evenings." "I will guarantee 



Digitized by LjOOQ IC 



204 

you protection." "We have a boarding house for you." "I 
will be with you." "The boarding house was not running at 
the time, it was just a rooming house." "It was started ex- 
clusively with the idea of furnishing board for the National As- 
sociation men because they had trouble in boarding them in 
their houses, and they were willing also that the rest of the 
men should benefit by it." "White went to 166 Main Street 
himself and made arrangements for boarding the men." 

Rourke, who did not come as a worker supplied by the Na- 
tional Association, "was told by White to go to the boarding 
house, as that would be the best place for him ... in a large 
city with a strike on." 

The night of May 21, 1919, Rourke went to the boarding 
house and slept there unmolested. On the next morning he 
went from the rooming house to the company's factory, and as 
a moulder worked there until some time between 4.30 and 5 
P.M. He then "dropped his tools, changed into street dress, 
rang in his time and left the factory, going out on the street 
with the other [twelve] men." While on Thomas Street, a 
public highway in the city of Worcester, at a point above 150 
feet from the shop, a man assaulted Rourke by striking him in 
the face. White "was walking with the men at the time of 
the assault." 

He testified that "In the first place, it was necessary that he 
be with the men on account of the bills at the restaurant, and 
then it was to his interest that none of the union pickets 
speak to the men; therefore he thought that his presence would 
prevent the union pickets from talking to the men." He had 
before testified "that he went to the Capitol Lunch with the 
men at night and in the morning, and at noon had the lunch 
sent in from the Capitol Lunch." 

He described the assault as follows: When they came out of 
the factory there were twenty-five or thirty men on the oppo- 
site side of the street; he and the men were going to the board- 
ing house. As they started up the street a man came across 
the street and started to talk with one of the men in front. 
He was in the back of the line, and he went up and told the 
man, whom he did not know, that he had no business talk- 
ing to his men. The man made a grab at him, and when he 
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• turned around and started back the whole crowd came over 
and mixed right in. The claimant did not know who assaulted 
him, and White testified that the man "did not work in his 
establishment." 

The Industrial Accident Board ruled "that the claimant's 
employment was continuous from the time he left his boarding 
house furnished by the subscriber to go to the place his work 
was actually to be performed until his return to the same 
boarding house at night." Shortly stated, it ruled that the as- 
sault on the claimant was made in the course of his employ- 
ment. 

The Industrial Accident Board stated that it did not rule 
that the guarantee of protection imposes liability upon the in- 
surer solely because of that guarantee, but it did rule that "it 
is evidence, taken in connection with the fact that the superin- 
tendent was actually escorting the employee and others from 
their place of employment to the boarding house furnished by 
the employer, and the additional fact that the assault occurred 
as a direct result of the superintendent's talk with one of the 
group of pickets who committed the assault, that the employ- 
ment was continuous, and that the resulting injury arose out 
of and in the course of claimant's employment." 

We cannot agree with the reasoning or with the result ar- 
rived at by the Board. Unless the incidents of employment 
be exceptional the relation between the master and his servant 
is suspended when the servant leaves the place of his actual 
employment at the close of his day's work to go to his home, 
and again becomes active when after the interval of rest the 
laborer puts himself in a position where he can do the work 
of his employment at the place where it is to be performed. 
Langley v. Boston Elevated Railroad, 223 Mass. 492, 496. 

In the case at bar the day's work of the claimant came to 
an end when he dropped his tools, rang in his time, left the 
place of his employment and entered upon the public highway. 
While not conclusive in the determination of the incidents of 
the employment, it is worthy of consideration that thereafter 
the employer under the contract of employment had no legal 
right to command the services of the claimant, and he was 
under no duty of obedience thereto. 
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As bearing upon the question of the incidents of the employ- 
ment, we can perceive no resemblance between a contract of 
protection against criminal acts of third persons who may seek 
to coerce a hostile employer to grant their demands through 
the intimidation of and assaults upon his servants, and a con- 
tract of employment which has regard to conditions and cir- 
cumstances which are the natural and not abnormal concom- 
itants of the work to be performed under the contract; for 
example, agreements for transportation when the place of work 
is at a distance. McGuirk v, Shattuck, 160 Mass. 45; Kildujff 
V, Boston Elevated Railway, 195 Mass. 307; Daniel Donovan's 
Case, 217 Mass. 76. See Harbroe's Case, 223 Mass. 139, 142. 

Without decision we assume the claimant under the terms of 
the employment had a contract to which he could look for 
compensation if harm should come to him because the com- 
pany had failed to keep its agreement to provide protection, 
and we further assume that the agreement covered all the time 
he remained an employee of the company, whether the harm 
and injury resulted to him during his hours of employment or 
in the intervals of time which are allotted to rest and recreation. 
But we do not think the effect of the contract was to make the 
employment of the claimant continuous, or that it made him, 
as the result of the contract, a servant of the company after 
his day's work was done and he had left the place of his em- 
ployment to go home. Poulton v. Kelsall (1912), 2 K. B. 131. 

It results that the decree must be reversed and a decree 
entered for the insurer. 

Decree accordingly. 

FUed 3m. 20, 1920. 



Case No. 7336. (238 Mass. 46.) 

Mrs. Ethel Bell, Dependent Widow of Grover C. Bell 

(Deceased), Employee. 
Commonwealth Chemical Company, Employer. 
Massachusetts Bonding and Insurance Company, Insurer. 

arising out of employment. 

Where there was a driveway leading from the employer's premises parallel with 
the railroad tracks upon which the employee met his death to a gate opposite 
the dead end of a street, where planks were placed for the passage of teams 
over the railroad tracks, and although when decedent entered the employ 
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of the chemical company he was conducted by the superintendent over this 
same route, and no other convenient and safe way of going to and from the 
factory was provided, it was held that the injury did not arise out of and in 
the course of his employment, decedent's contract of employment not having 
provided that he was to be considered in the employer's service while crossing 
the railroad tracks in going from the factory to his home. 

SCOPE OF EMPLOYMENT. 

The scope of a workman's employment is not strictly limited to the time he is 
actually engaged at his specific work; and the protection of the Compensa- 
tion Act attends him while he is on the employer's premises and doing what is 
necessarily incident to his work. Stacy's Case, 225 Mass. 174; O'Brien's 
Case, 228 Mass. 380; Sundine's Case, 218 Mass. 1; Hallett's Case, 232 Mass. 
49 ; White v. E. T. Slattery Co., 236 Mass. 28, 34. On the other hand, accidents 
which happen to an employee on his way home from work, but not on the em- 
ployer's premises, as a rule, are not regarded as arising in the course of the 
employment; ordinarily he has then ceased to be engaged in his employer's 
business, and is not doing anything he was employed to do. Donahue's Case, 
* 226 Mass. 595; Rourke's Case, 237 Mass. 360. If he is injured on the public 
street he does not come within the benefit of the act unless his work is of a 
kind which is pursued on the highway and he is engaged at the time of the 
accident in the actual work for which he is employed, and not merely using 
the highway in the exercise of the public right of passage. Keaney's Case, 
232 Mass. 532. 

LICENSEE; TRESPASSER. 

In crossing the railroad tracks the employee was a mere licensee, if not a trespasser, 
and an employer cannot confer upon its employees the right to cross the rail- 
road location so as to bring them within the protection of the compensation 
statute. Lynch v. Boston & Maine Railroad, 226 Mass. 622; Wright v. Bos- 
ton & Albany Railroad, 142 Mass. 296; St. 1906, c. 463, p. 2, § 232; John 
Stewart & Sons, Ltd., v. Longhurst (1917), A. C. 249; Davidson ». McRobb 
(1918), A. C. 304, 331. 

PROCEDURE. 

When copies of the decision of the Board and all papers in connection therewith 
have been transmitted to the Superior Court, it is for the Superior Court to 
determine what order or decree ought to be made on the facts found. McNicol's 
Case, 215 Mass. 497; Brown's Case, 228 Mass. 31, 38. 

Report of Member of Industrial Accident Board. 

The member of the Industrial Accident Board appointed 
under the provisions of Part III, sections 5 and 7, chapter 751, 
Acts of 1911, and amendments thereto, having heard the par- 
ties at Boston, Mass., on Tuesday, Oct. 22, 1918, and Monday, 
May 12, 1919, reports as follows: — 

Appearances: Robert T. Gallagher, Esq., for insurer; Messrs. 
Storey, Thorndike, Palmer & Dodge (Harold S. Davis, Esq., 
and Hawley K. Rising, Esq., of counsel) for dependent widow. 

Question: Whether or not the employee's death was due to 
a personal injury arising out of and in the course of his em- 
ployment. 
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Report of the Evidence. 

All the material evidence is reported herewith. 
The following evidence was received at the hearing held 
Tuesday, Oct. 22, 1918: — 

Rufus M. Robinson of 48 State Street, East Orange, N. J., 
called by the claimant, testified that he is now a sulphur acid 
maker for Butterworth Judson, whose plant is in Newark, 
N. J., but that formerly he had been in the employ of the 
Commonwealth Chemical Company, in the capacity of super- 
intendent and acid maker, whose plant is located near the 
Wellington station of the Boston & Maine Railroad in Massa- 
chusetts. Witness stated that during the time which he was 
employed by the Chemical Company there was no one higher in 
rank than he, and that after the completion of the plant he 
had general charge thereof. He entered the employ of the 
Commonwealth Chemical Company in July, 1916, and his em- 
ployment continued until Oct. 1, 1917. The employee in this 
case, Grover C. Bell, whom he had known all his life, sustained 
an accident, as he recalls, on June 8, 1917, while in the employ 
of the Commonwealth Chemical Company. He, witness, was 
not an eyewitness to the accident. Mr. Bell, the deceased em- 
ployee, was a "chamber man" and watched the acid chambers. 
(At this point it was agreed that Grover C. Bell was an em- 
ployee of the Commonwealth Chemical Company, and that 
there was no question of claim or notice.) He is acquainted 
with Mrs. Ethel Bell, widow of Grover C. Bell, who signed the 
claim for compensation. The employee was married about nine 
months before his death. Mr. Bell came to live in Wellington, 
Mass., his wife following some six weeks later, where they lived 
together near the plant of the Commonwealth Chemical Com- 
pany up to the time of the accident. There were no children, 
and, as far as he knows, Mr. Bell supported his wife at fdl 
times. Mrs. Bell had no other means of support which he 
(witness) knew of. As he recalls, the employee came to Well- 
ington on February 24 and went to work the following day or 
night for the Chemical Company. The plan (shown him by 
counsel for claimant and subsequently marked "Exhibit D'O is 
correct in showing the building of the Commonwealth Chemical 
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Company lying near the north boundary of the company's 
premises. He recalled the land of the Champlin & Hobbs Box 
Company and stated that they were building on the marsh 
above the Chemical Company, but did not know whether their 
land joined that of the Chemical Company. The character of 
the land between the plant of the Chemical Company and the 
parkway was marshy and covered with grass. When asked 
whether or not there was a path or means of crossing the 
marsh, witness stated that there was a path which could be 
traveled at low tide, coming out on the parkway near the river 
bridge, near the point where the parkway strikes the river. 
This path could be used only when the tide was low. After 
the tide started coming in the path was only accessible for two 
and a half or three hours, the witness stating that there was 
two and a half to three hours' leeway between tides. Access 
from the Wellington side to the plant was through gates or going 
across the track. (At this point a copy of a certificate of title 
was offered in evidence by counsel for the widow and was ad- 
mitted for any purpose for which it might be competent and 
was marked "Exhibit A." A certified copy of a deed from 
Arthur W. Wellington to Willard Welsh was also introduced 
in evidence, and marked "Exhibit B," to show the right of way 
that is referred to in the certificate of title.) Across the foot 
of Fifth Street, where it comes down to the edge of the railroad, 
there is a board fence. This fence extends southerly from Fifth 
Street to within a few feet of Wellington Station. There is a 
gate on both sides of the track. The planks are so that teams 
can go across. Dm-ing the period of time that Mr. Bell worked 
for the Chemical Company the gates were kept locked part of 
the time. Coming from the Wellington side to the Chemical 
Company's plant the tide did not interfere, that is, unless you 
came lower down toward the parkway. In going from home 
to the plant this man would ordinarily walk down Fifth Street 
across the tracks at the station and down the platform to the 
end and then over into the roadway and then around. Q. 
"And when this man came from home and arriveii at the dead 
end of Fifth Street, he then had to cross the railroad tracks 
and go down this platform and across to the area marked * Right 
of Way'?" (referring to the plan subsequently marked "Ex- 
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hibit D")- A. "He ordinarily went that way; if the station 
man had been there he could have opened the gates and walked 
the roadway." (At this point a plan drawn by the witness was 
introduced in evidence and marked "Exhibit C") The acci- 
dent happened on Saturday morning; the employee was work- 
ing nights and had finished his night's work and had started 
toward home, taking the direct route to his house, as he lived 
in the first house on the right-hand side as one went up above 
the station. The roadway, the so-called "right of way'' over 
through the Champlin & Hobbs Box Company, led to a gate 
where he could have gotten out, but the gate is kept locked 
except when the station man opens it for passengers. There 
was no general practice with reference to the opening and clos- 
ing of the gate during the time that Mr. Bell worked for the 
company, except that, when the station agent was not at the 
ticket oflSce, one had to go over to his house to get him to open 
the gate for a team to go over. The gate was locked except 
on the occasion when the station agent opened it, although at 
times when the station agent was in the station all the time 
he would just close the gate on the hook. The general practice, 
however, was to lock the gate. He did not know how the gate 
was on this particular occasion. The general practice for one 
going from the plant to Fifth Street was to walk down right 
across from the tracks at the station and down the platform 
to the end of the platform and over the roadway. He (witness) 
accompanied the employee to the plant the first day he went 
there, and he took the employee over the route which he has 
shown in his diagram or plan, as that was the customary way. 
The employee took the same route in going back to his house. 
The employee used this route twice a day, namely, in going to 
and from work. He (witness) noticed the employee going home 
many times. There were a few employees who crossed the 
tracks lower down from the station going towards Fifth Street. 

Questioned by the Commissioner, witness testified that he 
was not a witness to the accident and that he did not see the 
employee until he had been taken to the hospital. 

Cross-examined (by counsel for insm-er), witness testified 
that his hours of employment at the time of the accident were 
7 A.M. to 5 P.M. The employee's hours of employment were 
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from 5 P.M. to 7 a.m., but at times he worked from 7 a.m. to 
5 P.M. His (witness') horn's of employment were from 7 a.m. 
to 5 P.M., and these horn's of employment had existed for some 
months before the accident. The deceased would work nights 
one week and days the next week. When the deceased worked 
nights he did not know how the employee went to and from 
work, that is, not as much as at other times. Witness stated, 
however, that he could see employee's house from the oflSce. 
He (witness) would report for work at 7 o'clock in the morning 
and the deceased would leave at 7. He could see the employee 
from the oflBce going home. The station agent opened the 
gates for trucks and teams. He had never asked the agent to 
open the gate for him to go across. There was a plank across 
the tracks, as indicated in "Exhibit C," for passengers to cross 
from one side to the other. Q. "What was there to prevent 
one from going to the Commonwealth Chemical Company to 
the Revere Beach Parkway joining the track?" A. "There 
was a marsh." This marsh extended from the Maiden River 
to the railroad track. Employees living in Everett did not have 
to cross the tracks to go home; they walked along the side of 
the tracks. One could walk at high tide along the tracks to 
the Revere Beach Parkway. Employees living on the west 
side (the Maiden side) could walk along the Revere Beach 
Parkway and along the tracks, and the employee could have 
done so and then walked to his home from there. The em- 
ployee could have taken this route, but in doing so he would 
be walking away from his home and would then have to take 
another direction to get to his home. It was not the shortest 
or direct way to his home. 

At the hearing held Monday, May 12, 1919, counsel for the 
insm-er stated that he conceded the following facts: — 

"I admit that at the time the deceased sustained his injury 
he was an employee of the Commonwealth Chemical Company. 
I admit due notice of the injury. I admit that Ethel Bell was 
the wife of the deceased and was living with him at that time, 
and was the only person then dependent on his earnings for 
support; that his average weekly wages exceeded $15 a week; 
that at the time of the injury, the employee's hours of work 
were from 7 p.m. to 7 a.m.; and that at the time just before 
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the accident he had left work with the intention of going home 
and returning to work at 7 p.m. of the same day. 

"The insurer's contention is that this. injury was not sus- 
tained in the course of and did not arise out of the employ- 
ment." 

At the hearing held Monday, May 12, 1919, the plan which 
had been shown to the witness Robinson at the former hear- 
ing, and which he had pronounced correct "in showing the 
building of the Commonwealth Chemical Company lying near 
the north boundary,'' was introduced in evidence and marked 
"Exhibit D." It was agreed that the several exhibits might 
be referred to at any hearing in the case before the review- 
ing board, before the Superior Court or before the Supreme 
Judicial Court. 

The following statement was made by counsel for the de- 
pendent at the hearing held on Monday, May 12, 1919, and 
it was agreed by counsel for both parties that the facts em- 
bodied in this statement might be considered as in evidence 
without further proof: — 

"We agree, with respect to this sketch marked 'Exhibit C,' 
which was put in evidence at the former hearing, that the 
deceased at the time of the injury (which was shortly after 
7 A.M. on June 8, 1917) was proceeding from the oflSce of the 
Commonwealth Chemical Company to his home along the 
route indicated by the dotted line; that he was struck by a 
train operated by the receiver of the Boston & Maine Railroad 
while crossing the track at the point marked A; and that he 
died June 10, 1917, in consequence of the injury so received. 
We agree that that was the route he always followed; that that 
was the route by which he went on the first occasion when he 
went to work for the Commonwealth Chemical Company in 
February, 1917; and that he always went to and from work by 
that route up to the time of the injury. 

"If material, it is further agreed that he was living at the 
time of the injury, and, in fact, during the entire period of 
his employment, in a house on Fifth Street, in Wellington 
Village, a short distance west of Wellington Station, the ap- 
proximate position of the house being shown on 'Exhibit C 

"The only right of way existing at the time of the accident 



Digitized by LjOOQ IC 



213 

in question, by virtue of any express grant, reservation, or 
agreement, across the tracks of the Boston & Maine Railroad 
at any point adjacent to the premises of the Commonwealth 
Chemical Company, or to the right of way appurtenant thereto, 
was a right of way to cross with teams only at the point where 
the gates were established. The station agent had the key, and 
his instructions were to keep the gates locked at all times 
except when asked to open them for the use of teams. He was 
on duty daily from 6 a.m. until 6.30 p.m., and, so far as he 
observed . during the year preceding the accident, the gates 
were never opened except for the passage of teams. 

"Persons crossing the tracks on foot very seldom went 
through the gates. From the time the building of the Com- 
monwealth Chemical Company's plant was begun (about a 
year before the injury occurred) up to the time of the injury 
practically all persons (whether employees or others) having 
occasion to go on foot to or from the Commonwealth Chemical 
Company's premises crossed the track substantially by the 
route which the employee was following at the time of the 
injury. This practice of crossing the track was well known to 
the Boston & Maine Railroad, but no objection was ever made 
and no instructions with respect to the crossing of the track 
by pedestrians were ever given to the station agent. 

"For the purposes of the present claim for compensation, it 
is agreed that the general public had no right to cross the 
railroad track at the place where the accident in question 
happened, or at any place adjacent to the premises of the 
employer. 

"One key of the gate which is indicated on plan marked 
'Exhibit C was delivered at some time before the accident 
(just how long before being uncertain) by the station agent to 
the superintendent of the Commonwealth Chemical Company. 

"It was physically possible to go from the buildings of the 
Commonwealth Chemical Company to the Revere Beach Park- 
way in the manner hereinafter stated. By walking along the 
side of the track to the abutment of the bridge, whereby the 
parkway crosses the railroad, and climbing up the abutment, 
it was possible, but very diflScult, to reach the parkway. It 
was also possible to go across the premises of the Common- 
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wealth Chemical Company in a southeasterly direction so as 
to reach the parkway at a point a short distance west of the 
bridge over the Maiden River. The land which it is necessary 
to cross in order to reach the parkway in this manner is salt 
marsh and very rough, so that it was, during the period of 
Grover C. Bell's employment by the Commonwealth Chemical 
Company, exceedingly diflBcult and at all times inconvenient 
to cross it. 

"No road or path has been constructed across the premises 
of the Commonwealth Chemical Company by the route just 
described, and no other path or road leading from the build- 
ings of the Commonwealth Chemical Company to any of the 
boundaries of its premises had been constructed at the time of 
the accident except a driveway leading from the buildings to 
the gates across the track. 

"The time for the last high tide prior to the time of the 
accident was 1.27 a.m. 

"Prior to th^ construction of the Revere Beach Parkway in 
1900, or thereabouts, the land now owned by the Common- 
wealth Chemical Company did not abut upon any highway. 

"During the period of Grover C. Bell's employment the 
three lots north of the Commonwealth Chemical Company's 
premises (which lots are ^now occupied by the Champlin & 
Hobbs Box Company's buildings) were vacant, these buildings 
not being erected until later. The title to the Commonwealth 
Chemical Company's premises, during the said period of em- 
ployment, was in Henry C. Sawyer, Esq., who held the title 
for the benefit of the company. Mr. Sawyer's title was 
registered by the Land Court, and the certificate of title (a 
copy whereof was put in evidence at the former hearing and 
marked 'Exhibit A') was issued to him May 22, 1917. At 
the time of the accident in question the title to the several lots 
in the vicinity shown on the plan marked 'Exhibit D' was in 
the respective parties whose names appear on this plan. The 
approximate place where the accident occurred is marked 'X* 
on this plan.'' 
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Board Member's Findings and Rulings. 

The evidence in this case shows that Grover C. Bell, the 
deceased, was an employee of the Commonwealth Chemical 
Company. For the purposes of this act it was agreed that his 
wages were more than $15 a week, and that the claimant 
widow, Ethel Bell, was living with employee at the time of his 
death and conclusively presumed to be dependent upon him for 
support. 

The evidence further showed that Bell, while going from his 
place of employment to his home, was struck and injured on 
the morning of June 8, 1917, in consequence of which injury he 
died on June 10, 1917. 

The Commissioner in this case took a view of the premises 
of the Commonwealth Chemical Company and the approaches 
thereto. The Chemical Company's works are located on 
marshland northeast of the Boston & Maine Railroad tracks, 
a short distance southeast of the Wellington station on the 
opposite side of the railroad tracks. There were no roads or 
ways constructed up to the building of the said company. 
There was a constructed road and right of way which extended 
from the northwest corner of the premises of the said company 
running in a northerly direction along the easterly side of the 
Boston & Maine Railroad tracks and terminating at a gate 
which was kept locked, said gate being located opposite the 
dead end of Fifth Street which terminates on the opposite side 
of the said railroad tracks. 

Bell lived on the opposite side of the tracks from the 
Chemical Company's plant on Fifth Street. 

The Revere Beach Parkway is located to the south of the 
Chemical Company's structure, and salt marshes lie between 
said parkway and the building. The Chemical Company's 
premises are bounded on the west by the railroad tracks and 
on the north by private property, except for the right of way 
above mentioned, and on the east by the Maiden River and on 
the south by the Revere Beach Parkway. 

On the first occasion of Bell going to his employment with 
the superintendent of the company he was brought by the 
superintendent over the route that he was taking on June 8, 
1917. 
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The testimony further showed that the employees of the said 
company who lived in the direction Bell resided took the same 
route that he was taking the day he first went to the Chemical 
Company's works and thereafter used until the day of his 
injury. 

Bell could have taken a path along the railroad tracks on the 
side toward the Chemical Company's works in a route leading 
directly away from his home, and further, by climbing up the 
abutment of the bridge, reach the Revere Beach Parkway and 
then gone at right angles on the bridge over the tracks, and 
then along the other side of the railroad tracks toward the 
direction of his home until he came to the dead end of Fifth 
Street and thereby reach his home. At times it was physically 
possible to have crossed the stretch of marshland adjacent to 
the Chemical Company's plant and thereby reach the Revere 
Beach Parkway. Both of these routes, I find, were impracti- 
cable and dangerous. 

I rule and find, from all the evidence, that it was necessary 
for the decedent to have used the route he was taking the day 
he was injured, and further, that it was a necessary means of 
access to the premises of the employer. Further, a condition 
of his employment required the use of the way he was taking 
not only the day he was injured, but from the very beginning 
of his employment continuously through to the date of his 
injury; that although there were other means of access re- 
ferred to herebefore, these were impracticable, dangerous and 
sometimes impossible. 

It is commonly known that great industries are now located 
and are continually being located on marshes and uplands 
adjacent to harbors, rivers or railroads, and that the industrial 
structures raised in these instances are generally constructed on 
piers admitting of the disposal of refuse and offal from industry 
about said structures, thereby making a fill which permits of 
the further construction of ways or approaches to the situs of 
such industrial buildings. It would be a hardship to say that 
workmen employed in places so located (as was the decedent 
in this case) would be denied compensation. 

I further rule and find, upon all the evidence, that this em- 
ployee's injury and death arose out of and in the course of his 
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employment, and therefore, the claimant widow, Ethel Bell, 
who was living with him at the time of his death, was con- 
clusively presumed to be totally dependent upon him for 
support, and is entitled to a weekly compensation of $10 a 
week for a period of four hundred weeks, the amount not to 
exceed $4,000. John Moran's Case, 234 Mass. 566 (decision 
filed Jan. 9, 1920); Keaney's Case, 232 Mass. 532; Webber v. 
Wainsborough Paper Co., Ltd., 1915, A. C. 51, 7 B. W. C. 795; 
Judson Manufacturing Company et aL v. Industrial Accident 
Commission et aL, 184 Pac. Reporter 1 (decision filed October, 
1919). 

John H. Cogswell. 

Findings and Decision of the Industrial Accident Board 

ON Review. 

The insurer having filed a claim for review, the Industrial 
Accident Board heard the parties at Boston, Mass., on Thurs- 
day, April 29, 1920. 

Present: Messrs. Kennard (chairman), Dickinson, Donahue, 
Parks and Gleason. 

Appearances: Robert T. Gallagher, Esq., for insurer; Messrs. 
Storey, Thorndike, Palmer & Dodge (Harold S. Davis, Esq., 
and Hawley K. Rising, Esq., of counsel) for dependent widow. 

Question: Whether or not the employee's death was due to 
a personal injury arising out of and in the course of his em- 
ployment. 

The report of the Board member contains all the material 
evidence in the case. 

The Industrial Accident Board, on review, aflSrm and adopt 
the findings and ruling of the Board member, and find and 
rule further, upon all the evidence, as follows: — 

Decedent's employment relation, under his contract of hire 
with the subscribers, began at the time he left the public high- 
way and entered the railroad right of way abutting the premises 
of said subscribers as a licensee by reason of his employment 
by the Commonwealth Chemical Company, on his way to work, 
and did not terminate until he left the railroad tracks to enter 
the public highway upon his return home from work. 
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There is no question in this case as to the employee's right, 
as one of the workmen employed by the subscribers, to enter 
and cross the railroad at the place where the injury occurred. 
From the time the erection of the plant of the Commonwealth 
Chemical Company was commenced, about a year prior to the 
date of the injury, employees of the Chemical Company crossed 
the railroad by the route which the employee was following at 
the time of the fatality, and this practice was well known both 
to the subscribers and to the Boston & Maine Railroad, no 
objections thereto having been made by either the Chemical 
Company or the railroad, and no instructions with respect to 
crossing the track having been given by the railroad company 
to the station agent. The first time that decedent went to 
work for the Commonwealth Chemical Company, the superin- 
tendent took him to the plant by the route which he followed 
on the day of his fatal injury; the employee used this route 
twice a day in going to and from work; and the superintendent 
for the subscribers knew that he had used this route, by ob- 
servation,, on many occasions. So far as the record shows, no 
suggestion was ever made that the employee should use any 
other route in going to and from work, nor is there any evi- 
dence that he had ever been informed that the land of his em- 
ployers extended to the parkway. While it was "physically 
possible" to go from the buildings of the Commonwealth 
Chemical Company to the Revere Beach Parkway, there was 
no definite route or way over which it is shown any employees 
or others left such premises over this "physically possible" 
way. It was "possible," also, to go across the premises of the 
Chemical Company by way of a salt marsh that was exceed- 
ingly difficult to cross, but there was no route or way over it 
by which it is shown that any employees or others left the 
premises of the subscribers. The "physically possible" way 
to reach the parkway is referred to as a "very difficult" way 
to reach the parkway. As a matter of fact, both ways were 
not only exceedingly difficult routes, but also impracticable 
ways of getting to or leaving the premises of the subscribers; 
and the possible way across the marsh was at times impossible 
of access by reason of the tides. So far as it appears from the 
record, no suggestion was ever made by any person to the em- 
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ployee that he should use any other route in going to and from 
work other than the route which was shown him at the time 
he first entered the employment of the Commonwealth Chem- 
ical Company. 

Insurer's reliance, in defence of this claim, is that under the 
rule laid down in Fumiciello's Case, 219 Mass. 488, following 
the English case of Holness v. McKay & Davis (1899), 2 K. B. 
319, since overruled by Stewart & Son (1912), Ltd. v, Longhurst 
House of Lords, 10 B. W. C. C. 266, 86 L. J. (K. B.) 729, there 
can be no recovery for the death of an employee upon a rail- 
road track. Regardless of the fact that the English decision, 
upon which the rule in Fumiciello's Case was based, has been 
overruled, the facts in the present case are distinguishable, as 
set forth in this record. 

In the case of Stewart & Son, supra, the House of Lords 
quotes with approval the observations made by Romer, L.J., 
in the case of Holness v, McKay, supra: — 

The men were bound by the necessities of their employment and as 
part of its duties and danger to cross the lines and to have, through the 
appellants, a special right or license from the railway company to cross 
them, that special right or license being given by implication. When the 
workmen began to cross the lines they were acting under this right or 
license obtained for them by the appellants; they were doing something 
which they were specially boimd to do under their contract of employ- 
ment, and which they could not lawfully do but for that contract. In 
these circumstances, I think that the employment in this case substan- 
tially began when the deceased began to act upon the impUed right or 
license to cross the lines. 

The Lord Chancellor said that Romer, L.J., correctly states 
the principles of law applicable to the present case and to the 
case with which he was dealing. 

Lord Dunedin said: — 

As regards the facts of this case (Stewart & Son, supra), I cannot do 
better than borrow the words of Pickford, L.J.: **The workman in this 
case, in order to get to the actual place of work, had to enter and leave 
premises where he had no right to be, and no reason for being, except by 
the conditions of his employment, and in crossing them to encoimter 
dangers which he would not have encountered but for that employment." 
See Longhurst v, John Stewart & Son (1913), Ltd., C. A., 9 B. W. C. 605, 
2 K. B. 803. 
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In Fox V. Rees & Kirby, Ltd., C. A. 1916, 10 B. W. C. C. 
459, a munition works was established in a lonely spot by the 
seashore. There was no road to it in the proper sense, but there 
were three possible ways of getting there from the nearest 
town, one of which was a long way round and involved a tire- 
some walk through soft sand, and a second involved trespassing 
which was prohibited. The third and only convenient way, the 
one recognized by the employers and used by the* vast ma- 
jority of the employees, was to ride or walk along the private 
railway leading to the works. It was held, reversing the county 
court judge, that the accident arose out of and in the course of 
the employment. 

Warrington, L.J., said: — 

As to the use of the railway, as I think it was the recognized way of 
approaching the place where the man was working, I cannot agree that in 
taking that way he added a peril to his employment. I think he only in- 
curred a peril which was one which was proper for him to incur. ... I 
think the accident did happen, as it happened in that case (Gane v, Norton 
Hill CoUiery Co. (1909), 2 K. B. 539, 2 B. W. C. C. 42), in the course of 
his employment, because the employment involved the reasonable means 
which the applicant, with the sanction of his employers, adopted of getting 
from the boimdary of that which must in substance be treated as the em- 
ployer's land to the actual spot on that land where he used to do his work. 
I think, therefore, that the accident in this case arose out of and in the 
course of his employment. 

See also McNicoFs Case, 215 Mass. 497; Sundine's Case, 
218 Mass. 1; Von Ette's Case, 223 Mass. 56; O'Brien's Case, 
228 Mass. 44; Keaney's Case, 232 Mass. 532; Moran's Case, 
234 Mass. 566 (decided Jan. 9, 1920); Hallett's Case, 232 Mass. 
49; Wales v. Lampton & Hetton Collieries, Ltd. (1917), C. A., 
10 B. W. C. C. 527, 86 L. J. (K. B.) 1346. 

The employee's fatal injury having occurred at a time when 
he was in a position of peril incurred solely by reason of and 
during the continuance of his employment relation, and while 
he was performing the necessary act of leaving his place of em- 
ployment by the route shown him by the superintendent for 
the subscribers, said fatal injury arose out of and in the course 
of his employment, and employee's widow is entitled to com- 
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pensation as awarded by the Board member, at the rate of $10 
a week for a period of four hundred weeks from June 8, 1917, 
subject to the provisions of the act. 

Chester E. Gleason. 

David T. Dickinson. 

Joseph A. Parks. 

Dissenting Opinion. 

The undersigned dissent from the finding of the majority of 
the Board that this employee was in the course of his employ- 
ment when he sustained his fatal injuries. The railroad tracks 
where the employee was struck and killed formed no part of 
his employer's premises, nor were they in any way connected 
therewith or under their control. The employee had finished 
his work and was off the premises where he was employed; 
there was no evidence that he was paid for the time taken in 
going to and from work. When the employee's day's work 
was ended he was free to do as he pleased. The case is not as 
strong a one for the employee as was Fumiciello's Case, 219 
Mass. 488. In our opinion there is a vast difference between 
a risk of the employment and the risks incident to getting to 
and leaving the place of employment. This was a risk of the 
latter kind. We believe that the claim should be dismissed. 

Frank J. Donahue. 
Wm. W. Kennard. 

Decree of Supreme Judicial Court on Appeal. 

DeCourcy, J. The plant of the Commonwealth Chemical 
Company, the employer, was erected near the northerly end of 
a large tract of marshland, lying between the Maiden River on 
the east, and the Boston & Maine Railroad on the west, a por- 
tion of the southerly bound touching the Revere Beach Park- 
way. Between the parkway and the building was salt marsh. 
Bell lived on the opposite side of the tracks from the Chemical 
Company's plant, on Fifth Street, in Wellington Village. The 
Board member, who heard the case, found: "Bell could have 
taken a path along the railroad tracks on the side toward the 
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Chemical Company's works in a route leading directly away 
from his home, and further, by climbing up the abutment of 
the bridge reach the Revere Beach Parkway and then gone at 
right angles on the bridge over the tracks, and then along the 
other side of the railroad tracks toward the direction of his 
home until he came to the dead end of Fifth Street and thereby 
reach his home. At times it was physically possible to have 
crossed the stretch of marshland adjacent to the Chemical 
Company's plant and thereby reach the Revere Beach Park- 
way. Both of these routes, I find, were impracticable and 
dangerous." There was a driveway from the northwesterly 
corner of the employer's premises along a right of way parallel 
with the track, and leading to a gate at the side of the railroad 
location a short distance north of Wellington Station and op- 
posite the dead end of Fifth Street. At this place there were 
planks between the rails for the passage of teams over the 
railroad, and gates on both sides of the tracks which were 
kept locked part of the time. 

When Bell entered the employ of the Chemical Company in 
February, 1917, the superintendent accompanied him, and took 
him over a route from the station platform, near Fifth Street, 
across the inbound and outbound passenger tracks, to a plat- 
form, then to the southerly end of that platform, and across 
the outbound freight track, to the above-described way at the 
northwest corner of the employer's premises. "The testimony 
further showed that the employees of the said company who 
lived in the direction Bell resided took the same route that he 
was taking the day he first went to the Chemical Company's 
works and thereafter used until the day of his injury." Bell 
was following it on his way home from work on the morning 
of June 8, 1917, when he was struck by a train and fatally 
injured. The Industrial Accident Board on review, made the ad- 
ditional findings, that the practice of using this route "was well 
known both to the subscribers and to the Boston & Maine 
Railroad, no objections thereto having been made by either 
the Chemical Company or the railroad; . . . the employee used 
this route twice a day in going to and from work; and the 
superintendent for the subscribers knew that he had used this 
route, by observation, on many occasions." 
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The scope of a workman's employment is not strictly limited 
to the time he is actually engaged at his specific work. /The 
protection of the Compensation Act attends him while he is on 
the employer's premises and doing what is necessarily incident 
to his work. Without attempting to lay down any hard and 
fast rule as to when the employment begins and ends, for the 
purposes of the Compensation Act we have held that the em- 
ployee was within the scope of his employment while making 
his exit from the employer's premises at the end of his day's 
work. For instance, in Stacy's Case, 225 Mass. 174, the ^)ond 
which the employee was crossing on the ice on his way home 
was "the premises of his employer." In O'Brien's Case, 228 
Mass. 380, the workman had started to go home, and was 
descending a stairway on the outside of the factory building 
when he was injured. In Sundine's Case, 218 Mass. 1, although 
the common stairs on which the employee was injured re- 
mained in the control of the landlord, the employer and his 
employees had a legal right to use the stairs, which were the 
only means available for going to and from the workshop on 
the fourth floor. See also Hallett's Case, 232 Mass. 49; 
White V. E. T. Slattery Company, 236 Mass. 28, 34. On the 
other hand, accidents which happen to an employee on his way 
home from work, but not on the employer's premises, as a rule 
are not regarded as arising in the course of his employment. 
Ordinarily he has then ceased to be engaged in his employer's 
business, and is not doing anything he was employed to do. 
Donahue's Case, 226 Mass. 595; Rourke's Case, ante. If he 
is injured on the public street he does not come within the 
benefit of the act unless his work is of a kind which is pursued 
on the highway and he is engaged at the time of the accident 
in the actual work for which he is employed, and not merely 
using the highway in the exercise of the public right of pas- 
sage. Keaney's Case, 232 Mass. 532. 

In the present case, the employee Bell had ended his night's 
work and left the employer's premises. He was his own master. 
The Industrial Accident Board found and ruled: "Decedent's 
employment relation, under his contract of hire with the sub- 
scribers, began at the time he left the public highway and 
entered the railroad right of way abutting the premises of said 



Digitized by LjOOQ IC 



224 

subscribers as a licensee by reason of his employment by the 
Conmionwealth Chemical Company, on his way to work, and 
did not terminate until he left the railroad tracks to enter the 
public highway upon his return home from work." So far as 
this is a ruling of law, it is apparently based upon decisions 
under the English act, which hold that employment continues 
until the employee reaches a public road. Longhurst v. John 
Stewart & Son, Ltd. (1916), 2 K. B. 803. Our statute never 
has been so construed. So far as the statement of the Board 
is a 'finding of fact, it is not supported by the evidence. In 
crossing the railroad tracks the employee was a mere licensee, 
if not a trespasser. Lynch v. Boston & Maine Railroad, 226 
Mass. 522. He may have been criminally liable under the 
railroad law, St. 1906, c. 463, Part II, § 232. Wright v. Boston 
& Albany Railroad, 142 Mass. 296. Whatever right he or his 
employer may have had to use the grade crossing at the end 
of Fifth Street, where precautions were taken for the protection 
of those using it and of the trains, the Board was not justified 
in their finding that "there is no question in this case as to the 
employee's right, as one of the workmen employed by the sub- 
scribers, to enter and cross the railroad at the place where the 
injury occurred.'* The employer could not confer upon its em- 
ployees the right to cross the railroad location, nor did it as- 
sume to possess or confer any such right. See John Stewart 
and Sons, Ltd., v. Longhurst (1917), A. C. 249; Charles R. 
Davidson v. M. Robb (1918), A. C. 304, 331. In Fox «. 
Rees and Kirby, 115 L. T. (N. S.) 358, cited by the Board, 
the railway on which the accident occurred was a private one, 
leading to the works where the workman was employed, and 
it was a recognized and regular way used by the workmen by 
permission of the owners. In the present case, admittedly the 
general public had no right to cross the railroad track at the 
place of the accident. The Chemical Company acquired no 
such right for its officers, employees or others. Bell's contract 
of employment did not provide that he was to be considered 
in the employer's service while crossing the railroad tracks in 
going from the factory to his home. No such term can be 
read into the contract by implication, based on the failure of 
the Chemical Company to provide other ways to and from the 
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factory that were convenient and safe. It is not to be inferred 
that the company assumed to give Bell a right to cross the 
railroad location which its own officers could not use except as 
trespassers. In short, he acquired no such right from his con- 
tract of service. 

It follows that the employee was on his own business, and 
not that of his employer, when he was injured on the railroad 
track. His contract did not contemplate, nor was he in fact 
engaged in, any service for the employer at that place. The 
risk from which he suffered was not a risk of his employment. 
The train which injured him was not owned by the Chemical 
Company, and was not connected with its business or with the 
work for which Bell was employed. The case is not distin- 
guishable in principle from Fumidello's Case, 219 Mass. 488, 
where the employee was killed by a train when on his way home 
from work. We are constrained to say that the Board were not 
warranted in finding that the employee's injury arose out of 
and in the course of his employment, within the meaning of the 
Workmen's Compensation Act. 

It is recited in the decree that the court ruled it "had no 
function to perform except to enter a decree" in accordance 
with the decision of the Industrial Accident Board. This was 
erroneous. As was said in Brown's Case, 228 Mass. 31, 38: 
"When copies of the decision of the Board and all papers in 
connection therewith have been transmitted to the Superior 
Court, it is the duty of that court to take such action and 
make such a decree as the law requires on the facts found by 
the Board. It is for the Superior Court to determine what 
order or decree ought to be made on the facts found. It has 
jurisdiction over the case in the same way and to the same 
extent that it has, for example, in a suit in equity where the 
facts have been found by a master. This was fully set forth in 
McNicol's Case, 215 Mass. 497." 

Decree reversed. 

Filed March 7, 1921. 
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Case No. 8430. (238 ^^aaa. 03.) 

Joseph J. Stafford (Deceased), Employee. 
E. S. Booth & Co., Employer. 

Employers' Liabiuty Assurance Corporation, Limited, 
Insurer. 

dependent. 

The act defines dependents as "members of the employee's family or next of kin 
who were wholly or partly dependent upon the earnings of the employee for 
support at the time of the injury;'* therefore, a claimant (an aunt) cannot 
be the employee's next of kin, since his sister survived him, nor can such 
claimant be a member of the employee's family, since she was in fact the head 
of the family of which the employee was a member. Kelley's Case, 222 Mass. 
538; Cowden's Case, 225 Mass. 66; Mahoney's Case, 228 Mass. 555. 

MEMBER OF EMPLOYEE'S FAMILY. 

Where claimant is the head of the family of which the employee is a member, 
such claimant is not a dependent under the act. 

NEXT OF KIN. 

Where the employee is survived by a sister, his aunt, claiming compensation imder 
the act, is not his next of kin. 

FINDINGS OF FACr. 

The Board's findings of fact must stand when supported by evidence. Pass' Case, 
232 Mass. 515. 



Report of Member of Industrial Accident Board. 

The member of the Industrial Accident Board appointed 
under the provisions of Part III, sections 5 and 7, chapter 751, 
Acts of 1911, and amendments thereto, having heard the par- 
ties in the above-named case in the rooms of the Board, West 
Wing, State House, Boston, Mass., on Tuesday, Oct. 14, 1919, 
at 2 P.M., reports as follows: — 

Appearances: Francis A. Lavelle, Esq., for insurer; Wm. 
Reed Bigelow, Esq., for petitioner. 

Question: (1) Whether or not Elizabeth A. Murphy, the 
aunt of the deceased employee, is a dependent under the 
Workmen's Compensation Act; and (2) if so, to what extent 
she is dependent. 

All other questions necessiu'y to liability have been assented 
to by the insurer, and it is further agreed between the parties 
that the average weekly wage of the deceased was $24.58. 
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Report of the Evidence. 

All the material evidence in the case is reported herewith. 

Elizabeth A. Murphy, the claimant, testified that she lives 
at 221 Webster Street, East Boston, having lived there about 
thirteen years. She is a widow; her husband will be dead 
three years Oct. 18, 1919. Joseph J. Stafford, the deceased, 
was her nephew, her brother's son. He met his death while 
in the employ of E. S. Booth on Dec. 13, 1918. He lived with 
her practically all his life from the time he was a child. The 
deceased's sister lives with witness, and has for some years. 
Witness stated that her stepson — her husband's son by a 
former marriage — also lived with her. He died last May, 
and had not lived with witness for the last three years, or since 
his father died. Her stepson had never contributed to her 
support. Witness stated that Joseph Stafford was killed on 
Dec. 13, 1918, and buried on his twenty-fifth birthday, Decem- 
ber 16 or 17. Witness stated that while Joseph Stafford 
was a boy and lived with her he worked after he left school, 
and as he grew older he worked all of the time, regularly. He 
gave witness what he earned. Questioned as to how long the 
deceased employee continued to give her what he earned, 
witness replied that he gave her what he earned "all of the 
time;" adding that whenever he earned anything, he gave it 
to her. For the last three years of his life he was a long- 
shoreman, and that was the work he was engaged in when 
killed. Questioned with reference to what the deceased did 
with his pay during the last year of his life, witness replied that 
**just as soon as he earned it, he came home with it." She 
stated that he certainly gave her at least $12 a week. He 
earned more money some weeks than others, and then she 
would get more from him. He has given her $15 some weeks, 
and the week he died he gave her $18. "Some weeks he made 
$30 or $40. When he had a good week, I had a good week." 
She next stated that "certainly between the good weeks and 
bad weeks, he certainly gave me $15. If he didn't earn any- 
thing he would sell a Liberty Bond, and give me the money he 
got for it." Witness stated that at the time of the deceased 
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employee's death she had some property of her own, and she 
had $1,000 in the bank. 

At this point in the hearing witness' bankbook was inspected 
by counsel, and it showed that at the time of Joseph Stafford's 
death witness had $1,000 in the bank. 

Witness stated that at that time she had one-third interest 
in the house in which she lived. There was a mortgage of $700 
on the house, which was assessed for $2,500. It is a two-tene- 
ment house. At the time of the deceased employee's death 
witness lived in one tenement, and the other tenement was not 
let. The stepson owned the other two-third's interest in the 
house. Witness stated that she does not know how much the 
house was really worth, but she supposes that, being assessed 
for $2,500, it was worth that amount. Witness stated that at 
that time she did not have any income except what money 
Joseph paid her. He paid for his own clothes. The money 
he gave witness went "for the house." Her niece, Louise Staf- 
ford, Joseph's sister, was living with witness at the time. She 
worked in the New Engand Telephone Exchange and received 
a weekly wage of $11. Louise gave what she earned to witness, 
then witness clothed her and supported her with the money. 
Before Louise went to work for the telephone company, after 
she first left school, she worked in a book bindery. She did 
not earn much in the book bindery, but gave what she earned 
to witness. The deceased paid for the runiting expenses of the 
house. Questioned as to the form in which he paid for it, 
witness replied that he gave her probably $12 or $15 Saturday 
night, and then, if there was anything more she needed, he 
gave it to her. He gave her the $12 or $15 Saturday flights 
for the running expenses of the house. Then, if that was not 
enough, "Joe wouldn't mind going out and buying anything 
that was needed." Apart from what Joe paid her and from 
what his sister, Louise, paid her, witness had no other income. 
With that she paid the household bills, except what Joe paid 
besides. They lived in one tenement together, and the other 
tenement had been vacant for a year. There is a family in 
it now, who moved in in June. 

Questioned by the Commissioner, Mrs. Murphy testified that 
the other tenement in the house had been vacant for pretty 
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near a year before Joseph Stafford died. She stated that it 
was not habitable, and besides, the house was supposed to be 
sold, so that the stepson could get his two-thirds. He ordered 
the family out in the latter part of August. Witness stated 
that she is fifty-six years of age. 

dross-examined, Mrs. Murphy testified that she and her 
husband had lived at 221 Webster Street for about thirteen 
years before he died. They lived there together and kept 
house. Before that they lived at 56 Bremen Street; the land- 
lady's name there was Murphy. Joseph Stafford, the deceased 
employee, his sister, Louise Stafford, and the stepson also lived 
with them. They lived there five years. Witness also lived at 
14 Haines Street with her husband, Joseph Stafford, and 
James Murphy, the stepson. Louise Stafford, the niece, was 
not with them then. Witness has had Louise since she was 
four years old. She was asked where Joseph Stafford's parents 
were living then, and she stated that she did not know — 
maybe they lived on Cottage Street. They never stayed very 
long anywhere. About thirty years ago they lived on Marginal 
Street. Joseph Stafford's father died about eight years ago. 
His mother died a year later. Q. "At the time of Joseph 
Stafford's father's death who was Joseph living with?" A. 
"Most always with me. I had to see to him all of the time. 
Just before his mother got serious sick he was fifteen or six- 
teen, and I thought he was a boy big enough to help her. 
They both died and were sick at the same time, i.e., the mother 
died a year after the father, but she had been sick for two 
years before her death." Q. "Two years before Joseph Staf- 
ford's mother died he was living with her, wasn't he?" A. 
"No. His mother didn't keep house. He used to come in and 
get his meals with me and stay with me practically all of the 
time. His mother was in a lodging house. He was with me 
practically all of the time." Q. "When he was not with 
you?" A. "Then he would go with his mother. I might 
say he always lived with me. He didn't live with his mother, 
because she didn't keep house." Witness stated that her hus- 
band died in October, 1916, at which time her stepson was not 
living with them. After his father's death the stepson was 
not working, came back to the house, living there until Febru- 



Digitized by LjOOQ IC 



230 

ary, 1917. Q. "Joseph Stafford was not living with you 
then?" A. "Yes, practically all of the time. If he was out 
of town, of course, he didn't live with me. He always lived 
with me off and on, all of the time." She next stated that 
there was a time when the deceased employee, Joseph Stafford, 
did not live with her. Q. "What times didn't he live with 
you?" A. "There were times he didn't live with me? O 
no." Q. "What do you mean by 'living with you off and 
on?' Did Joseph Stafford live with you at 221 Webster Street 
from the time he was a little boy until his death?" A. "Yes. 
He lived with me about all of the time." Q. "But there were 
times when he didn't live with you?" A. "Well, there was a 
time there when he was fussing with my stepson and he had 
to get out." Joseph was living with her in February, 1917, 
when her stepson left. 

Questioned by the Commissioner, Mrs. Miuphy testified that 
Joseph Stafford, the deceased employee, was with her all of the 
time after her husband died, and that he was with her all of 
the time to the time her husband died. 

Questioned further by the insurer, Mrs. Murphy testified 
that there was a time, right before his father died and after he 
died, when Joseph was not with her for a short time. She does 
not know where he was. Q. "It is also true that up to the 
time of his mother's sickness and death he was with her?" 
A. "He was with me all of the time." Q. "Didn't you tell 
me that when his mother was sick he didn't stay with you, 
but sometimes went over to his mother?" A. "Well, his 
mother was in a lodging house, and didn't have a place for him. 
When his mother was sick I wanted him to try to help her 
out." Q. "He didn't live with you then?" A. "Not at 
that time." Q. "Up to the time his mother died he took care 
of her?" A. "Yes, as much as he was able. He was only a 
boy when his mother died. He was about seventeen or eighteen 
years old. He was working at the time, but not earning very 
much." Q. "But he was not living with you then, with his 
mother?" A. "Well, for a little while." Q. "And that was 
true also of the time his father died. He was not living with 
you then?" A. "Yes. He was living with me then, when his 
father died. He has been living with me since he was born." 
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Q. "Was he born in your home?'' A. "Pretty near it. I 
have had to see to him since he was born." Q. "But he 
didn't live with you since he was born, did he?" A. "Well, of 
course, when he stayed with his father and mother, a little 
while; but when he grew up he stayed with me." Witness 
stated that five or six or seven years ago Joseph did not earn 
very inuch, so could not give her much, and she did not need 
it; but even if he earned 50 or 25 cents he would give it to 
witness. Q. "Didn't he help his father and mother when they 
were sick?" A. "Well his father was killed practically the 
same way as he was. His mother was sick two years. I helped 
them out.^' Q. "With his money [the deceased employee's]?" 
A. "No, my own money and his money." Q. "Money he 
earned?" A. "He earned $5 or $6. He would give his mother 
a couple of dollars. I helped them all out when I had it." 
Q. "Is it true that when he was eighteen or nineteen years of 
age, earning $5 a week, buying his own clothes, giving his 
mother $2 a week" (interruption by witness: "He had more 
than $5"). Q. "Whatever he had he spent on himself and 
gave his mother the rest?" A. "Yes." Witness stated that 
when he stayed with her he paid her and when he was not 
living with her he did not pay her. After Joseph "got older 
he gave his sister money." The sister is living. Witness stated 
that when her husband died she collected $500 life insurance 
and $300 from a bricklayers' association of which he was a 
member. She also received one-third interest in his estate, 
which was assessed at $2,500. Witness stated that she paid 
rent of $6 a month to her stepson. The other tenement in the 
house brought in $15 a month at one time, but at the time of 
her husband's death it rented for $12 a month, and witness 
got one-third of that, i.e., witness collected the rent, gave her 
stepson two-thirds and kept one-third. For four or five months 
prior to August, 1918, the tenant had paid $15 a month rent; 
before that he had paid $12 monthly. He had only been in 
the house a year. Witness stated that the $1,000 she had in 
the bank at the time of Joseph's death represented money she 
had saved. Contained in it was $500 she received in insurance 
when her husband died and $300 she received from the brick- 
layers' association on account of his death. James Murphy, 
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the stepson, died last May. He did not transfer his interest 
in the estate to her for $2,500 before his death. At her 
husband's death she received one-third interest in his estate, 
and his son (witness' stepson), James Murphy, received two- 
thirds. Witness stated that in January, 1919, she negotiated 
with James Murphy, her stepson, for the purchase for $2,500 
of his two-thirds interest in the property, the transaction being 
completed just a week before he died. Q. "And you paid him 
$2,500?" A. "Well the money in the bank I had to draw out 
to give him. I gave him what I had. I gave him $1,000 then, 
and there was a mortgage of $700." 

Questioned by the Commissioner, Mrs. Murphy testified that 
on her husband's death, James Murphy did not get $2,500 for 
his share. The property — the estate — in the probate court 
was supposed to be worth $2,500. He got two-thirds and wit- 
ness got one-third interest in the estate. Witness stated that 
she owned the furniture in the house at the time of Joseph Staf- 
ford's death. She stated that there was an administrator ap- 
pointed of her husband's estate; and that she has filed an 
account in the probate court. Philip McArdle was her attorney. 
She stated that the whole estate left by her husband and 
divided between her and her stepson was worth $2,500. She 
left the whole matter to her attorney. Q. "How much did 
your husband leave, all told?" A. "Well, with the insurance 
and all I had that $1,000. The house was clear at the time, 
and I had to take $700 mortgage to pay the bills." Q. "So 
that your share of your husband's estate, when everything was 
cleared up, was $1,000?" A. "Yes, that was including the 
$500 life insurance and $300 from the bricklayers' association." 

Questioned further by the insurer, Mrs. Murphy testified that 
she recalls a man named Garrow, from the insurance company, 
calling on her in January. Q. "And he asked you about this 
case and about Joseph Stafford's living with you. Did you 
tell him this — that whenever you needed money Joseph 
Stafford gave it to you; and when he needed money you would 
advance it to him, or lend it to him?" A. "That was after 
he gave me the $12 or $15. If I wanted any more — I couldn't 
get along very well with the bills coming in — and he would 
give me more." Joseph worked pretty well every week. 
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There were a couple of weeks that he didn't work, and "he 
wouldn't think anything about going out and selling a Liberty 
Bond." She knows of his selling two bonds, and his sister has 
two of his bonds now. He had four $50 bonds that she knew 
of. Witness stated that on Dec. 18, 1918, Mr. Harvey (present 
at the hearing) called on her and asked her for information 
with reference to the case. She recalls giving him a statement 
of facts. She remembers telling him that Joseph Stafford had 
lived with her until he was about sixteen years old, when he 
left and went to live with his mother. Q. "You said to Mr. 
Harvey 'two years ago my husband died and Joseph came to 
live with me'?" A. "No. I said about a year after his 
mother died, or right after, he came back to live with me. I 
think when he was sixteen years old his mother was sick and 
not able to work. So I thought it proper for him to go and 
live with her. I didn't need him." Q. "Don't you know 
that before your stepson left your home Joseph Stafford wasn't 
living with you?" A. "He was living with me about all of 
the time." Q. "He was taking his meals with you, not 
sleeping?" A. "He was staying with me all the time. My 
stepson came in when he liked. My stepson never worked in 
his life. He never worked. His father couldn't do anything 
with him. He didn't have a trade. He never worked, as far 
as I know. He was noted for it." Witness stated that she 
took care of Joseph and Louise Stafford because their mother 
and father did not get along well together; that she looked 
after them and mothered them. She took them into her home 
and looked after them. Their parents did not live together all 
of the time. So witness and her husband took the two children 
into their home. 

On re-direct examination Mrs. Murphy testified that after 
Joseph Stafford's mother died he lived with her, adding that 
he lived with her about all of the time, and that he could not 
do enough for her. He always said he could not do enough 
for her. Witness was asked if there was a time after her 
husband died that her stepson and Joseph could not get along 
peacefully, and she replied that was true, adding that nobody 
could get along with him. So after her husband died Joseph 
went away from the home for a little while. After her stepson 
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left the house Joseph came back, but there was a short inter- 
ruption. From that time on Joseph lived with witness to the 
time of his death. During the short time that Joseph was 
away from her home he did not give witness any money. He 
gave it to his sister then. When Joseph returned to the house 
he gave her money every week the same as before he went 
away. 

On further cross-examination Mrs. Murphy testified that her 
stepson was forty years of age, and that he gave her $5 a week 
for one year in his life; that was all he ever gave her. He 
worked on a dredger then. He worked if they wanted a 
spare hand on the docks. She was asked if he was a painter 
by trade, and she replied that he was not that she ever knew 
of, adding that he never learned the trade. She was asked if 
the tenement she lived in at 221 Webster Street was any 
better than the other tenement, and she replied that it was not. 
She added that she lived downstairs, and that the other tene- 
ment (upstairs) was leaking. However, the downstairs tene- 
ment does not bring any more rent than the upper. Witness 
stated that if she could rent the part of the house she was 
living in for $12 a month she wpuld do so, adding that no one 
would let a tenement for less now. 

On re-direct examination Mrs. Murphy testified that she paid 
her stepson $1,025, and that he got all the rents and whatever 
there was; that she gave him all she had. There was a mort- 
gage of $700 on the house. That mortgage was taken out to 
pay the expenses of lawyer, probate court and funeral. After 
the $700 was gone, witness had no money at all, except this 
$1,035. She gave all that to her stepson, except $10, which she 
left in the bank. Q. "What else did the stepson get?'' A. 
"I don't know. That's all I have. There's a mortgage now 
of $1,000 on the house." 

Louise Stafford, called by the claimant, testified that she 
lives at 221 Webster Street with her aunt, the claimant. She 
has been working for the New England Telephone Company for 
the last three years. About the time her brother Joseph died 
she was earning $11 a week. Witness was asked what she did 
with her weekly wage, and she replied that if she wanted any- 
thing out of it, she took it, and then gave the remainder to her 
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aunt. She stated that she had lived with the claimant ever 
since she could remember. Her brother Joseph, the deceased 
employee, had been living with her aunt ever since she can 
remember. There was a short time when the stepson and 
Joseph did not get along together; that was just before the 
stepson left the house. He had been away only a short time, 
i,e., Joseph only stayed away a short time, when the stepson left 
and Joseph returned. Joseph was away about two or three 
weeks. Before that Joseph had lived with the claimant prac- 
tically all of the time. Q. "Did he go away some time when 
your mother was sick?" A. "Yes. He took care of my 
mother while she was very sick." Q. "Was he away from 
your aunt long at that time?" A. "He used to go back and 
forth." Witness next stated that her mother was living on 
Sumner Street, and she and her aunt, the claimant, lived on 
Webster Street, just around the corner. Joseph lived with the 
aunt and witness, and used to go around the corner to see his 
mother. Q. "Was there any time, any length of time, that he 
didn't live with you and your aunt?" A. "Not for any length 
of time." Witness was asked if she saw Joseph come home with 
his pay envelope, and she replied that she saw him when he 
came home, but she did not see the envelope. However, she 
knows that he gave her aunt money, although she does not 
know the amount. She does not know of any money her aunt 
had except what she and Joseph gave her. 

Cross-examined, Miss Stafford testified that the deceased, 
Joseph Stafford, gave her money each week he had it. When 
he worked, he gave her money. He also bought clothes for 
her. If she wanted shoes, or anything like that, she would 
speak of it, and "between my aunt and him, I would get it." 
She stated that she has no idea of how much money Joseph 
spent on clothes for her during the year preceding his death. 
She stated that he gave her one or two dollars a week during 
the year before he died. Q. "Some times $3?" A. "Well, 
if I wanted that much, I used to ask him for it." Q. "Ever 
any more than $3?" A. "Well, if I wanted anything, I 
would ask him for it." Q. "You told Mr. Bigelow that 
Joseph had lived with your aunt ever since you could remem- 
ber. How far does your memory go?" A. "Well, since I 
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was a little girl.'* Witness stated that she is now twenty-two 
years of age. Q. "Do you remember one time when your 
brother was about sixteen years of age, he left your aunt's and 
went to live with your mother?" A. "When she was sick." 
Q. "And he slept, not at your aunt's, but at Sumner Street?" 
A. "No, he went back and forth." Q. "In the sense that 
he was living at a place, he was living at your mother's and not 
at your aunt's?" A. "I should think he would be living at 
both houses." He slept at her aunt's house; lived there all 
the time since he was a youngster. He was living there when 
her aunt's husband, Henry Murphy, died. At the time Joseph 
left the house he left on account of a "spat" with her aunt's 
stepson. Of course, Joseph did not live with them then. He 
was living with them at the time of his father's death. Q. 
"When he was helping your mother when she was very sick 
and at the time of her death, was he living at your aunt's 
house?" A. "He was back and forth. He was at our house 
[meaning aunt's house]. I don't know as you would call it 
living there [meaning the mother's home]." Witness stated 
that at that time Joseph was with her aunt and her practically 
all of the time. He was back and forth between the two 
houses. Q. "There were times that he didn't live at your 
aunt's house?" A. "Yes." 

Board Member's Rulings and Findings. 

The petition of the alleged dependent in this case must, upon 
the foregoing evidence, be dismissed. The evidence shows, and 
I find, that the petitioner was the head of the family of which 
the deceased was a member at the time of his death. The 
evidence also discloses that the petitioner was not the next of 
kin of the deceased, there being a sister who survived him. 
These findings bring this case within the law as established in 
Kelley's Case, and it follows that the petitioner is not entitled 
to compensation. 

Counsel for the petitioner has argued that the deceased was 
the head of the family, and he has submitted authorities in 
support of this contention. I have examined his brief and the 
cases cited, but they do not, to my mind, call for a finding 
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other than that made. The deceased had, to a very consider- 
able extent, been brought up by the petitioner. As a boy he 
certainly had not been the head of the family. While away from 
the household in later years he had made no contribution to 
keep the household going. He at one time left the household 
because of trouble with his stepbrother. This does not indicate 
that he had "the exclusive management of the household af- 
fairs." Nothing in the evidence tends to indicate that the 
deceased at any time thereafter assumed such control. The 
testimony of the claimant showed pretty plainly that she con- 
sidered that she was the controlling and predominating factor 
in keeping the household intact. 

While some of the cases cited show that there may be a pre- 
sumption that a husband is the head of a family, it does not 
follow that there is a presumption that a male member of a 
family is the head of the family. 

Wm. W. Kennard. 

Filed Saturday, Nov. 1, 1919, at 9 a.m. 



Findings and Decision of the Industrial Accident Board 

ON Review. 

The petitioner having filed a claim for review, the Industrial 
Accident Board heard the parties at Boston, Mass., on Wednes- 
day, Nov. 26, 1919. 

Present: Messrs. Kennard, Dickinson, Donahue, Parks and 
Gleason. 

Appearances: Wm. Reed Bigelow, Esq., for petitioner; Fran- 
cis A. Lavelle, Esq., for insurer. 

Question : Dependency. 

The report of the Board member contains all the material 
evidence. 

The Industrial Accident Board affirm and adopt the findings 
and rulings of the Board member. The evidence shows that 
the petitioner was the head of the family of which the deceased 
was a member at the time of his death. She was not the next 
of kin of the deceased, there being a sister who survived him. 
Following the rule of law established in Kelley's Case, 222 
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Mass. 538, the petitioner, being neither a member of the em- 
ployee's family nor his next of kin, the claim for compensation 
is dismissed. 

Wm. W. Kennard. 

David T. Dickinson. 

Frank J. Donahue. 

Filed Monday, Dec. 22, 1919, at 9 a.m. 

Decree of Supreme Judicial Court on Appeal. 

DeCourcy, J. The employee received injm*ies arising out 
of and in the course of his employment, which resulted in his 
death Dec. 13, 1918. He was unmarried, and the next of kin 
surviving him was his sister Louise. The claimant, Elizabeth 
A. Murphy, was his aunt. The employee and his sister had 
lived with her most of the time since childhood. The house in 
which they lived had been owned for many years by the claim- 
ant's husband, and after his death in 1916 she owned one-third 
interest therein, and bought her stepson's two-third interest in 
January, 1919. It is agreed that the average weekly wage of 
the employee was $24.58. He gave the claimant $15 a week on 
an average, and Louise, who earned $11 a week, after retaining 
what she needed, gave the remainder to her aunt. Mrs. Mur- 
phy owned the household furniture, and paid the household 
bills. 

The Workmen's Compensation Act defines dependents as 
"members of the employee's family or next of kin who were 
wholly or partially dependent upon the earnings of the em- 
ployee for support at the time of the injury." St. 1911, c. 751, 
Part V, § 2. Admittedly the claimant was not next of kin, 
since the employee's sister survived him. The Industrial Ac- 
cident Board has found that she was not a member of the em- 
ployee's family, and this finding must stand, as it finds support 
in the evidence. In the language of the Board member: "The 
deceased had, to a very considerable extent, been brought up 
by the petitioner. As a boy he certainly had not been the head 
of the family. While away from the household in later years, 
he had made no contribution to keep the household going. He 
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at one time left the household because of trouble with . . . 
[his aunt's stepson]. This does not indicate that he had 'the 
exclusive management of the household affairs/ Nothing in 
the evidence tends to indicate that the deceased at any time 
thereafter assumed such control. The testimony of the claim- 
ant showed pretty plainly that she considered that she was the 
controlling and predominating factor in keeping the household 
intact." The Board was warranted in finding that the em- 
ployee was a member of his aunt's family rather than the head 
of a family of which she was a member. Kelley's Case, 222 
Mass. 538; Cowden's Case, 225 Mass. 66; Mahoney's Case, 
228 Mass. 555; Pass' Case, 232 Mass. 515. 

Decree affirmed. 
Filed March 7, 1921. 



Case No. 10131. (238 Mass. 326.) 

MoLLiE Latter, Widow and Dependent of Nathan Latter, 

Employee, 
M. S. KoNDAZiAN, Employer, 
V, S. Fidelity and Guaranty Company, Insurer, 

ARISING OUT OF EMPLOYMENT. 

Where an employee is fatally injured, shortly before starting time, while on his 
way to work in an elevator which was maintained by the landlord for the use 
of all the tenants, including the subscriber, and where, by clear implication 
and the obvious intent of the parties to the lease, as against the landlord, the 
employer and those in his service had a right to use the elevator for purposes 
properly connected with the occupancy of the premises leased, the risk of 
such injury while using the elevator is an incident and hazard of the employ- 
ment, and arises out of and in the course of the employment. This case is 
within the principle of Surdine's Case, 218 Mass. 1; O'Brien's Case, 228 
Mass. 380; O'Toole's Case, 229 Mass. 165; and Hallett's Case, 232 Mass. 49. 
See White v. E. T. Slattery Co., 236 Mass. 28. It is distinguishable from 
Fumiciello's Case, 219 Mass. 488; Rourke's Case, 237 Mass. 360; and Bell's 
Case, 238 Mass. 46. 

ON THE PREMISES. 

Where an employee, whose hours of labor commenced at 8 o'clock in the forenoon 
of the day upon which he was fatally injured, entered upon an elevator which 
was furnished for the common use of all the tenants in the building in which 
his employer's place of business was located, shortly before that hour, and re- 
ceived the injury which resulted in his death, it may be held that the employee's 
right to use the elevator was dependent upon and arose from his employment, 
and that the risk of injury while using the elevator was an incident and hazard 
of the employment. 
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Report of Member of Industrial Accident Board. 

The member of the Industrial Accident Board appointed 
under the provisions of Part III, sections 5 and 7, chapter 751, 
Acts of 1911, and amendments thereto, having heard the 
parties in the above-named case at the rooms of the Board, 
State House, Boston, Mass., on Friday, Sept. 17, 1920, at 
9.30 A.M., reports as follows: — 

Appearances: J. L. Wiseman, Esq., for employee; Irving 
F. Carpenter, Esq., for insurer. 

In a claim for compensation filed on July 22, 1920, the time 
of the employee's injury was stated to have been "May 15, 
1920, 8 A.M.;** the place as "112 Shawmut Ave., Boston;" 
the cause as "Thru negligence of employer or his agent in 
proper management of elevator and control of elevator. Ele- 
vator crushed Nathan Latter to death;" and the nature of the 
injury as "Crushed to death by elevator." 

The employer reported the injury to the employee under 
date of May 20, 1920, describing the occurrence of the injury 
as follows: "Elevator operator started elevator before Mr. 
Latter was completely in car. Was dragged from street floor 
to fifth floor. Killed instantly." The time of the injury was 
given as Saturday, May 15, 1920, at 8 o'clock, and the injury 
was stated to have been caused by a passenger elevator. 

Question: Whether the injury occurred in the course of and 
arose out of the employment. 

Report of the Evidence. 
Agreed facts: It was agreed that the average weekly wages 
of the employee were $30; that the United States Fidelity and 
Guaranty Company insured M. S. Kondazian at the time of 
injury to employee; that Latter was in the general employ of 
M. S. Kondazian; that the lessor of the building and not the 
employer of Latter controlled the elevator; that the lessor 
hired the elevator operator; that the elevator was for the 
common use of all the tenants of the building; that Latter was 
injured on May 15, 1920, and died the same day; that he was 
killed by the premature starting of the elevator while entering 
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it; that Latter's hour for beginning work was 8 a.m.; that 
Kondazian occupied the fifth floor of the building where the 
accident occurred; that Latter was getting into the elevator 
at the street floor when the accident happened and was dragged 
up to the fifth floor. 

Lieut. Wm. E. McKeever, Ladder 13, called by the claimant, 
testified that Latter was dead when he got there, as far as he 
could see. 

Cross-examined: He is connected with Ladder 13, Warren 
Avenue. Asked from whom he first received word of this, 
witness testified that they received a telephone from head- 
quarters. They took the apparatus and went up there, what 
they call the elevator kit, life line, jacks, wedges. They set 
this jack in between the elevator and the wall, screwed up on 
it, drove wedges on both sides of the body, opened it up as 
much as they could, then got a life line, put around the body, 
broke the wall, lowered the body down, put on a blanket and 
then the police took care of it; he went right back to head- 
quarters. The men who worked with him were all from that 
station; that truck has the elevator kit. He went up the 
stairs. The stairway was just as one comes in the door. 
They tied the life line around the balusters, lowered down the 
elevator and hitched right around the body. The stairway is 
right in front of the elevator; they used the post on this stair- 
way for this life line. Latter was hanging by the arm between 
the fourth and fifth floors, and his body was right in the 
opening of the elevator. He did not see the operator of the 
elevator; they could not get any information at all of who. 
was to take out the body; they left it in the hands of the 
police and went back to headquarters. 

To Mr. Donahue: There was no one in the elevator when he 
got there that he noticed. 

Arthur Ayvazin, called by the claimant, testified that he 
lives at 314 Shawmut Avenue. He is shop foreman at M. S. 
Kondazian's. He had been employed there almost a year. He 
knew Nathan Latter; he had known Latter since he had been 
there. Latter was working there when he came in. Latter 
was working there during May, 1920. Some of the workmen 
in Kondazian's go up to work by the stairs, and some of them 
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go by the elevator. The elevator is used by the workmen. 
Latter reported for work at 8 o'clock. Latter was basting 
under collars — putting on under collars. He remembered that 
the accident happened May 15, 1920, Saturday morning. One 
of the workmen came up and told him there was an accident; 
that was a little after 8 o'clock, almost two minutes past 8. 
He ran out to see, and saw Latter in between the elevator and 
the wall, hanging down through a little hole. Asked if there 
was any one in the elevator besides, witness replied that as he 
understood there was an Armenian woman; he did not see any 
one in the elevator; he did not see the operator of the elevator. 
Mr. Latter was at work the day before this happened. As far 
as he could see, when they took the body out Latter was dead. 

Myron S. Kondazian, called by the claimant, testified that 
he runs a factory at 112 Shawmut Avenue, fifth floor. He 
leases the premises from R. W. Hull. He did not have his 
lease with him. There is not anything stated in his lease 
about the use of the elevator; he was positive of that. He 
had looked at his lease recently. The lease is not a regular 
lease, it is just a letter written by Mr. Hull giving them an 
option of three years longer than for the time they took the 
place. There is nothing whatever stated in his lease relative 
to the use of the elevator. He had been a tenant in that 
building three years. Q. "Did you ever issue any instruc- 
tions for use of the elevator to your employees?*' A. "In 
what way?" Q. "To go up to work by the way of the ele- 
vator?" A. "No." Some of his employees go by the ele- 
vator to go to work, and some go by the stairs. He did not 
know Latter personally; all he knew was that Latter worked 
for them. He was not there at the time of the accident. 

Cross-examined: They do not provide any conveyance or 
means of transportation for employees to and from their work. 
Latter's employment commenced at 8 o'clock in the morning. 
He had no direction or control over Latter previous to that 
hour. Q. "Did you have any direction or control over him 
before he entered the shop?" A. "No, sir; we did not." He 
does not employ the elevator operator of that car; he does not 
have any direction or control over him, the car or the elevator. 
His premises are on the fifth floor. The elevator did not open 
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out into his particular shop, it opened up into a hallway. 
Through their shop rooms there was another door; there were 
two separate doors altogether. There are six floors in the 
building. The stairway goes from the first to the sixth floor. 
It is a straight stairway with landings; it is not circular. Q. 
*'And then along the hallway in front of the elevator up another 
flight?" A. "Yes, sir." Q. "Go along the hallway up an- 
other flight?" A. "Yes, sir." He should say that the stair- 
way was 3 or 4 feet wide — 4 feet at least; he could not say 
exactly; "wider than this here. I should say as wide as that 
or possibly a little narrower;" it was between 3 and 4 feet. 
There is a baluster all the way up. This day that this accident 
occurred the stairway was in good condition. Previous to the 
accident, the day before or days before, he had seen his em- 
ployees using this stairway, going up and down. He had seen 
other tenants in the building go up and down the stairway. 
This elevator was driven by electricity. The elevator will 
probably hold fifteen or sixteen people. It is the only passen- 
ger elevator in that building; there are freight elevators. Q. 
"Had you ever instructed Mr. Latter to use the elevator to the 
exclusion of the stairway?" A. "We hadn't given no in- 
structions of any kind." 

To Mr. Donahue: The elevator is a passenger elevator for 
the use of all tenants in the building. Mr. Hull's employees 
go up and down in the elevator; Hull's place is on the sixth 
floor. The freight elevator carries freight. This elevator was 
to carry passengers. Schraflts have the first three floors in the 
building; he thought that there were two tenants on the fourth 
floor; they (Kondazian) use the fifth floor and Hull has the 
sixth. He has probably a hundred employees; most of them 
use the elevator going up; he understands that it is for them 
to use. He uses it himself. 

Re-direct: He had not paid any attention to see whether 
his employees use the stairs; sometimes he meets them in the 
morning. Probably, for instance, there would not be enough 
room in the elevator; instead of waiting for the elevator to 
come down again they would probably use the stairs. 

Margaret Maguire, called by the claimant, testified that she 
lives at 24 Green Street, Framingham. She is employed by 
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M. S. Kondazian; she had been employed there six years. 
She had been in that building at 112 Shawmut Avenue three 
years. She uses the elevator in going to work and in coming 
down at night, when it is running. The elevator stops at 5.30; 
if she happens to be working after 5.30 she walks down. She 
remembered May 15, the day of the accident. She was not in 
the building at the time the accident happened. 

Cross-examined: She had seen employees of Kondazian using 
the stairway and employees of other tenants of the building. 

Re-direct: She never paid any particular attention to see 
whether the employees used the stairway. Some of the em- 
ployees use the stairway all the time. She knew that she used 
the stairway after the accident and previous to the accident. 
Previous to the accident she did not use it often. She did not 
know of any one else using it often previous to the accident, 
that is, she never paid any particular attention to it. 

Re-cross: It is a fact that she had seen employees going up 
and down the stairs without paying any particular attention to 
whom they might be; she had met them. 

To Mr. Donahue: She did not use the stairs because she 
was afraid of the elevator operator; she used them when the 
elevator was crowded. Sometimes the elevator was not run- 
ning; sometimes she would be at the foot of the stairs and 
instead of waiting for the elevator would walk up. If the 
elevator was there she would not walk up four flights. 

Re-direct: She had noticed the operator of that elevator 
prior to the accident. He had a deformity; one hand was 
short. She could not tell which hand it was, but she thought 
the one which he used to run the elevator with, because with 
the other he used to open the door. 

Re-cross: Asked if she knew the name of this elevator 
operator or at any time knew him, witness replied no. She 
could not say how long this elevator operator had been there; 
she knew that he had been there quite a while; she could not 
specify any special time, but she knew that he had been there 
for several months; she sees him around the building; he 
does not run the elevator now. 

MoUie Latter, called by the claimant, testified that she lives 
at 29 Grove Street, Boston. She was the wife of Nathan 
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Latter. She had been married to him nine years in January. 
She was married in Boston. She has three children. Her 
husband supported her. She was living with him ever since 
her marriage. She was not supported in any other way. 

Cross-examined: Her husband was always well. He was 
well when he left the house that morning; he was not dizzy, 
faint or sick. She did not think that he had heart trouble. 
Asked if he was ever sick in bed, she replied that he was sick, 
but not much — "sometimes headache or stomach, that is all." 
At the time this accident happened she was living with her 
husband. She did not know anything about the accident; 
she was sick and came home from the hospital. At that time 
she was living on Howard Avenue, Roxbury. 

Member's Findings and Rulings. 

I find that claimant's decedent was killed on May 15, 1920, 
by being crushed between the wall of the elevator well and a 
passenger elevator in a building where he was employed on the 
fifth floor; that he was killed as he was entering the elevator 
from the hallway on the first floor to take the elevator up to. 
the fifth floor; that he was on his way to his place of employ- 
ment whei> killed; that the accident happened immediately 
prior to the hpur when he was to begin work in the morning; 
that the building was occupied by several tenants; that the 
elevator was maintained by the lessor for the use of the tenants 
and their employees. 

I find that it was an implied part of the contract of hire 
between the deceased and the subscriber that the deceased 
should be furnished transportation by elevator service in getting 
up to and down from the fifth floor of the building, on which 
floor the subscriber's plant was located. 

I find that the employees of the subscriber uniformly used 
this elevator in riding up and down, and that this transporta- 
tion was an incident of the employment. 

Employee when he received his fatal injuries was on the 
direct way to his work from the street floor. There was no 
deviation as in the case of Ross v, John Hancock Mutual Life 
Insurance Co., 222 Mass. 560. 

The elevator was not in the control of the subscriber, but 



Digitized by LjOOQ IC 



246 

neither were the stairs. Both elevator and stairs were for the 
common use of the tenants of the building, and employees 
were invited to use either. It was more feasible to use the 
elevator in getting from the first floor to the fifth floor, and the 
elevator was maintained for the purpose for which this employee 
was using it; it was there for the use of employees of tenants, 
and deceased was an employee of the tenant of the fifth floor. 
Sundine's Case, 218 Mass. 1. • 

At the time of the accident employee was not on the elevator 
on business of his own, but as an incident of his employment in 
his right as an employee. 

I find and rule that the injury and death of employee oc- 
curred in the course of and arose out of his employment. 

I find that claimant is the widow of the deceased employee, 
was living with him at the time of his injury and death, and 
is therefore conclusively presumed to have been wholly depend- 
ent upon him for support. 

Under these findings and rulings claimant is entitled to com- 
pensation from the insurer at the rate of $10 a w^eek for three 
.hundred and ninety weeks from May 15, 1920, and to the im- 
mediate payment of $100 for funeral expenses of the deceased 
employee. 

Fkank J. Donahue. 

Filed Wednesday, Sept. 29, 1920, at 9 a.m. 

Findings and Decision of Industrial Accident Board. 

The insurer having filed a claim for review, the Industrial 
Accident Board heard the parties at Boston, Mass., on Thurs- 
day, Oct. 21, 1920, at 9.30 a.m. 

Present: Messrs. Kennard (chairman), Dickinson, Parks, 
Gleason and Cogswell. 

Appearances: Irving F. Carpenter, Esq., for insurer; J. L. 
Wiseman, Esq., for dependent. 

Question: Whether the injury arose out of and in the course 
of the employment. 

The report of the Board member contains all the material 
evidence. 

The Industrial Accident Board, on review, affirm and adopt 
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the findings and rulings of the Board member. Under these 
findings and rulings, the claimant, MoUie Latter, the widow of 
this employee, is entitled to compensation from the insurer at 
the rate of $10 a week for three hundred and ninety weeks 
from May 15, 1920, and to an immediate payment of $100 for 
funeral expenses of this employee. White v. E. T. Slattery 
Co., 236 Mass. 28. 

Wm. W. Kennard. 

David T. Dickinson. 

Joseph A. Parks. 

C. E. Gleason. 

John H. Cogswell. 

Filed Friday, Nov. 5, 1920, at 9 a.m. 

Decree of Supreme Judicial Court. 

Jenney, J. The question to be decided is whether the em- 
ployee's death — caused by the premature starting of a pas- 
senger elevator — occurred in the course of and arose out of 
the employment. 

Nathan Latter was in the service of one Kondazian. His 
hours of labor commenced at 8 in the forenoon, and the acci- 
dent happened shortly before that time while he was on his 
way to work on the fifth floor of the building. The employer 
was in possession of that floor under a lease which contained 
no reference to the use of the elevator, which was maintained 
for the use of all the tenants and was not operated or controlled 
by the employer. It did not open directly into the employer's 
leasehold, communication being through a hallway. There was 
also a stairway by means of which access could be had to the 
employer's factory. There was evidence that while both the 
elevator and stairway were used by those in the service of 
employer, most of the employees used the elevator. 

By clear implication and the obvious intent of the parties to 
the lease, as against the landlord, the employer and those in 
his service had a right to use the elevator for purposes properly 
connected with the occupancy of the premises leased, while it 
was maintained by the landlord. Brande v. Grace, 154 Mass. 
210; Raynes v. Stevens, 219 Mass. 556; Miller v. FitzGerald 
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Dry Goods Co., 62 Neb. 270; Shaft v. Carey, 107 Wis. 273. 
See also McCall «. New York Life Insurance Co., 201 Mass. 
223. 

Although the elevator was not the only means of access pro- 
vided for an employee, it was maintained for such use as was 
reasonably incidental to the employment. When using it in 
going to and from work an employee of Kondazian was in a 
place where he had a right to be as against a landlord and as 
against the employer, who could have been found to have 
authorized its use. This right was dependent upon and arose 
from the employment, and the risk of injury while using the 
elevator was an incident and hazard of the employment. "An 
injury to a workman may arise out of and in the course of his 
employment even if he is not actually working at the time." 
Von Ette's Case, 223 Mass. 56, 61. 

The case is within the principle of Sundine's Case, 218 Mass. 
1, O'Brien's Case, 228 Mass. 380, O'Toole's Case, 229 Mass. 
165, 167, and Hallett's Case, 232 Mass. 49. See White v. 
E. T. Slattery Co., 236 Mass. 28. It is distinguishable from 
Fumiciello's Case, 219 Mass. 488, Rourke's Case, 237 Mass. 
360, and Bell's Case, 238 Mass. 46, where injuries were re- 
ceived at places not connected with and not in legal effect a 
part of the premises where the employees were employed. 
We do not fix any exact line of demarcation, as each case 
must be decided on application of the governing principles to 
the facts involved. 

Decree affirmed. 

Filed April 7, 1921. 



Case No. 7387. (238 Mass. 412.) 

Mary Chisholm, Widow and Dependent of Daniel J. 

Chisholm, Employee, 
Town of Lexington, Employer, 
Employers' Liability Assurance Corporation, Ltd., Insurer. 

APPEAL. 

The entry of a case in the Superior Court after the exph-ation of ten days from the 
giving of notice by the Industrial Accident Board ordinarily would not have 
conferred upon any party a right of appeal from the decision of the Board; 
the only function of the court under such circumstances commonly is to en- 
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force the finding of the Board unless there is legal reason to the contrary. If, 
in fact, no notice of the award had been given to the other party to the con- 
troversy, it would be manifestly just for the Superior Court to refuse its aid 
in enforcing such award unless, on an inspection of the whole record, it was 
free from harmful error. 

NOTICE OF COMPENSATION AWARD. 

Under the general practice of the courts, notices are to be sent to the attorney 
appearing of record, and where a motion to recommit a Workmen's Compensa- 
tion case to the Industrial Accident Board was supported by an affidavit that 
the notice of the award was sent to counsel appearing temporarily, instead of 
to counsel of record, there was no error of law in finding that such notice was 
not in compliance with the statute. 

STATEMENT OF AGREED FACTS. 

Where it is stated in the record that the parties had agreed that the decedent was 
an employee of B, an independent contractor, performing work for the fire 
engineers of the town, such agreement may prop^ly be construed to mean 
that B was in general an independent contractor, and not that as to the par- 
ticular work in question he was such; otherwise the dependent would have 
agreed herself out of court at the start, and the long hearing which took place 
without objection would have been an idle waste. Clancy's Case, 228 Mass. 
316. 

FINDINGS OF FACT. 

Where the single member and the Board on Review make certain findings of fact, 
among them being that the decedent was an employee of the town, and that 
one who furnished his services and lent his workmen, including the decedent, 
to the town was not an independent contractor as to the particular work in 
hand, the question is not what conclusion we should have reached on the 
evidence, but whether the decision of the Board is rationally possible under 
the law. Pigeon's Case, 216 Mass. 51 ; Pass' Case, 232 Mass. 515. 

EMPLOYER. 

The test to determine which of different persons is the employer ordinarily is, who 
has direction and control of the employee, and to whom does he owe obedience 
in respect of the particular matter in hand. Generous v. Hosmer, 216 Mass. 
26; Shepard v. Jacobs, 204 Mass. 110. See Scribner's Case, 231 Mass. 132; 
Hasty V, Sears, 157 Mass. 123; Berry v. New York Central & Hudson River 
R.R., 202 Mass. 197; Dutton v. Amesbury National Bank, 181 Mass. 154; 
McAllister's Case, 229 Mass. 193. 

EMPJ.OYEE. 

The existence of the general relation of master and servant between B and C (de- 
cedent) did not exclude a like relation between the town and C (decedent) to 
the extent of the particular work in which the latter was engaged at the time 
of his injury. Upon this point, in view of the facts found, the case is within 
the authority of Johnson v. Boston, 118 Mass. 114. It is distinguishable from 
the principle illustrated by Pigeon's Case, 216 Mass. 51; Clancy's Case, 228 
Mass. 316; Winslow's Case, 232 Mass. 458; Centrello's Case, 232 Mass. 
456, and similar decisions.. 
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Report of Member of Industrial Accident Board. 

The member of the Industrial Accident Board appointed 
under the provisions of Part III, sections 5 and 7, chapter 751, 
Acts of 1911, and amendments thereto, having heard the parties 
in the above-named case at the Selectmen's Room, Town Hall, 
Lexington, Mass., on Friday, Jan. 3, 1919, at 10 a.m., reports 
as follows: — 

Appearances: Timothy Collins, Esq., for claimant; Robert 
L. Ryder, Esq., for town; Sawyer, Hardy, Stone & Morrison 
(Gay Gleason of counsel) for insurer. 

It was agreed that Daniel J. Chisholm received a personal 
injury in the course of and arising out of his employment on 
Aug. 8, 1918, which resulted in his death; that Daniel J. 
Chisholm was an employee of Louis W. Bills; that Louis W. 
Bills was an independent contractor performing work for the 
engineers of the fire department of the town of Lexington; 
that the average weekly wages of Daniel J. Chisholm were 
$22.50 a week; and that the town of Lexington had accepted 
the provisions of chapter 807 of the Acts of 1913. 

Questions: (1) dependency, and (2) whether the claimant's 
decedent, as the employee of an independent contractor, per- 
forming work for the town, is embraced within the provisions 
of chapter 807 of the Acts of 1913. 

Mary Chisholm testified that she is the widow of Daniel J. 
Chisholm, that she was married to him on June 14, 1893, and 
that at the time of his death they were living together at No. 
62 Beacon Street, Arlington. She and four children siu^ive 
her husband. The children are Margaret A., aged twenty-four, 
who at the time of her father's death was employed by the 
State Highway Commission; Angus J., aged twenty-two, .who 
is in the service in France; Loretta A., aged seventeen, who at 
the time of her father's death was employed by the Hood 
Rubber Company at Watertown; and Annie K., aged fifteen, 
who is attending high school. Her husband had been working 
for Mr. Bills about a year and a half. 

William S. Scamman, called by the claimant, testified that 
he is chairman of the board of selectmen of the town of 
Lexington, and a member of the board of engineers of the 
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fire department, which board is appointed by the selectmen. 
The members of the board at the time of the death of Chis- 
holm were Edward W. Taylor, Byron A. Russell and Wm. S# 
Scamman. The board of engineers have control over the fire 
alarm wires. They had no written contract with Mr. Bills. 
Mr. Bills is a contractor in Lexington and does fire department 
work. Whenever they had trouble with the wires they sent 
for him and he would go out and look for the trouble. When 
he finishes the job he sends in his bill for the labor of himself, 
his men and the material^ used. The town pay him by check 
and Bills pays his own men. On the date that Chisholm was 
killed there was considerable trouble with the wires as a 
result of a storm, and because there was considerable trouble 
Capt. W. L. Moakley went out with Bills. Moakley was an 
employee of the fire department, an experienced lineman, and 
went along in an advisory capacity. Mr. Bills was in charge 
of the job and had control over Mr. Chisholm. The town 
exercised no control over Bills' help. These fire alarm wires 
which Bills went out to fix were owned by the town. Bills 
had been doing work for the town for three or four years. 
He did all the line work that the fire department had to do. 
He is a specialist in this line of work and understands it 
thoroughly. 

Cross-examined by counsel for the town, Mr. Scamman 
testified that whenever they had trouble with the wires, either 
Mr. Taylor or the witness would telephone to the engine house 
and have them telephone to Mr. Bills, or one of them would 
call him up. They could tell him which line the trouble was 
on and that was all. Bills hired his own men, and the town 
did not direct Bills or his men in any way, shape or manner. 
Moakley simply went out to look the situation over instead of 
having one of the engineers go. Bills never was an employee 
of the town, and always billed his work to the town. The 
accident to Chisholm happened on the fourth pole north of the 
railroad crossing at North Lexington, the pole being on the 
right-hand side of the road, facing north. This pole carried 
the street railway wires and the wires of the fire-alarm system. 

Cross-examined by counsel for the insurer, Mr. Scamman 
testified that the fire department carried no workmen's com- 
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pensation insurance, but that the sewer, water and cemetery 
departments were insured at this time. The town owns no 
poles, but has the right to place one crossbar on every pole 
owned by the street railway company. (At this point counsel 
for the widow agreed that Bills was an independent contractor.) 

Charles A. McLellan, called by the claimant, testified that 
he lives at 330 Lexington Street, Auburndale, and is a line 
foreman employed by the Middlesex & Boston Street Railway 
Company. On the day of the accident he got to that pole just 
in time to see Chisholm in the act of falling. The fire alarm 
wires were carried on the top cross arm of that pole. Mr. 
Chisholm was very near the top of the pole and was above the 
street railway wires. The current of the street railway company 
was on. 

George A. Hill, called by the claimant, testified that he lives 
at 229 Auburn Street, Auburndale, and is superintendent of 
power and wires for the Middlesex & Boston Street Railway 
Company. He did not see the accident. He was 3,000 feet 
away at the time. The fire-alarm wires were carried on the 
top cross arm of that pole. There were two wires, and then 
two more wires on a buck arm from which they ran across the 
street to a fire-alarm box. The street railway company gives 
the town the right to use one arm on each pole, and the town 
can use the pole to fix their wires. That pole is owned by the 
Middlesex & Boston Street Railway Company. The town's 
right to use the poles is derived from the franchise granted to 
the street railway company. In the franchise the town reserves 
the right to use one "gain'* on each pole for the town wires. 
A "gain" is the cut in the pole into which the cross arm fits. 

Cross-examined by counsel for the town, Mr. Hill testified 
that the control exercised by the town over the poles consists in 
the right to be on the poles at any time to fix the town wires. 
There were two sets of wires only on this pole, the fire-alarm 
wires and the street railway company wires. The town con- 
trols that part of the pole where its "gain" is reserved. 

The workmen's compensation policies of the town, intro- 
duced in evidence, showed that at the time of the death of 
Chisholm the employees of the water department of the town 
were covered by workmen's compensation insurance in the 
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Employers' Liability Assurance Corporation, Ltd.; the em- 
ployees of the sewer department in the same company; and 
the employees of the cemetery department in the same com- 
pany. The employees in the halls, libraries and schools of the 
town were covered by a policy in the London Guarantee and 
Accident Company, Ltd. 

Member's Decision. 

Upon the evidence in this case I find that the claimant, 
Mary Chisholm, is the widow of Daniel J. Chisholm, the 
deceased employee, and was living with him at the time of his 
death; that Daniel J. Chisholm was an employee of one 
Louis W. Bills; that Bills was an independent contractor em- 
ployed by the board of fire engineers of the town of Lexington; 
that Chisholm's death resulted from a personal injury received 
in the course of and arising out of his employment on Aug. 8, 
1918; that his average weekly wages were $22.50; that the 
pole on which he received the injuries which resulted in his 
death was owned by the Middlesex & Boston Street Railway 
Company; that said pole carried the wires of the street railway 
company, and above the wires were the fire-alarm wires of the 
town of Lexington; and that the right to carry the towns' 
wires on this pole and to use the pole in fixing said wires was 
derived from the reservation in the franchise granted the 
Middlesex & Boston Street Railway Company by the town of 
Lexington. 

The point in issue in this case is whether the employee of an 
independent contractor is entitled to compensation under the 
provisions of chapter 807 of the Acts of 1913. The liability 
imposed upon subscribers to pay compensation to the employees 
of an independent contractor is imposed by section 17 of Part 
III of chapter 751 of the Acts of 1911. I rule as a matter of 
law that said section and the liability imposed therein have 
no application to chapter 807 of the Acts of 1913, and that 
therefore the claimant is not entitled to compensation. 

Fkank J. Donahue. 
Filed Tuesday, Jan. 7, 1919, at 9 a.m. 
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Report of Member op Industrial Accident Board. 

The member of the Industrial Accident Board appointed 
under the provisions of Part III, sections 5 and 7, chapter 751, 
Acts of 1911, and amendments thereto, having heard the par- 
ties in the above-named case at the rooms of the Industrial 
Accident Board, State House, Boston, Mass., on Tuesday, Feb. 
25, 1919, reports as follows: — 

Appearances: Timothy Collins, Esq., for claimant; Robert 
L. Ryder, Esq., for town; Sawyer, Hardy, Stone & Morrison 
(Gay Gleason, Esq., of counsel) for insurer. 

Questions: (1) Whether the claimant's decedent was in the 
service of the town "under any employment or contract of 
hire," within the provisions of St. 1913, c. 807, § 6; or (2) 
whether, he being an employee of an independent contractor, the 
town is liable to pay his widow compensation. The evidence 
is contained in the report of the hearing of Jan. 3, 1919, and 
this report, the case having been referred back, on motion of 
claimant, for the hearing of further evidence. 

Report of the Evidervce. 
Louis W. Bills, called by the claimant, testified that he lives 
at 73 Hancock Street, Lexington. He is a fire-alarm electrician. 
He remembered the heavy storm around 8 o'clock on the eve- 
ning of August 7. On the following day, after the storm, he 
did some work for the town of Lexington. On the morning 
of August 8 they called up from the fire station and told him 
that the lines were down from the storm; he could not say 
whether Mr. Cook or Mr. Moakley called; he thought it was 
Mr. Moakley. Q. "Could you state, to the best of your rec- 
ollection, the conversation you had with him over the tele- 
phone?" (Mr. Ryder objected, stating that Moakley was an 
employee of the fire department at that time, and he did not 
see how conversation witness had with Moakley was material. 
Mr. Donahue stated that Mr. Collins had better show Moak- 
ley's authority.) He guessed that he knew Moakley for some 
fifteen years. Moakley was captain of the fire department at 
that time. He had received orders from Moakley before, and 
in consequence of Moakley's orders he had performed services 
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for the town of Lexington and had been paid for those services. 
(Mr. Donahue stated that he should think that was suflBcient 
to show Moakley's authority.) Witness was asked to state to 
the best of his recollection the first conversation that he had 
with Moakley in regard to this matter. (Mr. Ryder objected 
on the ground that he did not think Mr. Collins had shown 
that Moakley had any authority to bind the fire department 
on this occasion anyway; that the mere fact that Moakley had 
at some time in the past transmitted an order to Bills which 
he had fulfilled and been paid for he did not think was suf- 
ficient to show Moakley's authority to give directions to bind 
the fire department or the town. Mr. Donahue stated that he 
would let it in.) Moakley simply called up and told him that 
the wires were down and wished that he would get after them 
— take care of them; that was about all there was stated; 
that was around half past 7 or 8 in the morning. Moakley 
did not tell him where to start; Moakley did not specify any 
time over the telephone; Moakley did not tell him at that time 
where to go. Asked what time Moakley told him where to 
go, witness replied that in consequence of the telephone con- 
versation he came around to the engine house around 9 o'clock. 
He did not have a conversation with Moakley then. Moakley 
was there. He could not recollect any little thing that was 
said at the engine house before any work was started at all. 
Chisholm, Powers, Moakley and himself started out together 
on the work. He took a machine. He first went to Bedford 
Street. When he arrived at Bedford Street he might have 
said something to Moakley about the tapper, the fire gongs, 
burning up in the fireman's house. Asked what Moakley said, 
if anything, in regard to the fixing of the wires when he arrived 
at Bedford Street, he replied no more than that the open end 
was out of order and that they could jump it there and keep 
the town part working. Q. "He told you to do that?" A. 
"Why, it was under his orders. Yes." Moakley was acting 
superintendent of the fire alarm; as captain of the house the 
fire alarm was under him. It was at Moakley's direction that 
he went to Bedford Street. Q. "They went from the fire 
house to Bedford Street; that doesn't relate to any particular 
work; perhaps I didn't state that clearly." It was at Moak- 
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ley's direction that this first work that they did was supposed 
to be attended to. Moakley said that the fireman called up, 
said that this tapper was out of order, burning up in the 
house, and wished it removed. As a result of that conversa- 
tion he went in and took out the tapper. The tapper is the 
bell in the firemen's house that runs off from the fire-alarm 
system. That tapper was situated on Bedford Street, in Mc- 
Clellan's house. Moakley was present at the time it was re- 
moved; Moakley went into the house with him. Chisholm did 
not go in the house with him; Chisholm had not performed any 
labor up to that time. The next work that he did after he 
left this house was to take out the tapper in Mr. Griffin's 
house, the house above McClellans'. Moakley and he went in 
and removed the tapper; that took twenty minutes or half an 
hour. During that time most of the wires were down in that 
section. The next work was this particular business where 
Chisholm was killed; that was cutting out the part beyond, 
fixing the part down in this particular pole. This was situ- 
ated probably a quarter of a mile from the house in which he 
last fixed the tapper. He drove there in a machine; Moakley 
rode with him. In response to whether Moakley told him that 
that was to be fixed in particular, witness replied that in the 
morning conversation that was part of it. Q. "When you 
left the house it was at his suggestion that you went to fix 
this particular defect where Mr. Chisholm was injured?" A. 
"I said it was at that work, but not at that special pole." He 
was working there about ten minutes before Chisholm was in- 
jured. Moakley was with them all the time. Moakley would 
apparently be 50 feet on an air line from where Chisholm was 
working, sometimes nearer and probably sometimes fiu-ther away, 
overlooking the work. Q. "And did he have power to con- 
trol you at any time? " (Mr. Ryder objected; sustained.) He 
could not say offhand when he performed work for the town of 
Lexington prior to Aug. 10, 1918; now and then. To the best 
of his recollection it was probably within a month's time, and 
before that another month's time. The work would probably 
take each time from one to three or four days. The nature of 
the work during the prior time was repairing the wires, cutting 
tree limbs off of the wires, and such work on the outside. He 
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did not ever have any express contract with the town to do 
their work for so much a month, so much a year or so much 
a week. There is not a regular union wage in his line of 
business for men to do that. He charged the same price for 
the labor. There is a usual price for that sort of work in his 
line of business, and that is the wage he charged. When he 
made the bill to the town he would itemize the bill, so much 
for each man and so much for himself. If the work was com- 
pleted the middle of the day his men would cease. Q. "Did 
the town of Lexington or its agents have authority or power to 
discontinue the work at any time?" (Mr. Ryder objected. 
Mr. Donahue stated that that was a fact for him to find.) 
Moakley at the time that Chisholm was injured on this pole 
and killed was probably 25 or 50 feet away from it, overlooking 
the work; by "overlooking," standing there as a man would 
if he was overlooking any work, doing any looking on and 
seeing what was done. He did not know as Moakley had any 
conversation with Chisholm before Chisholm went up the pole 
any more than pass the word of day with Chisholm; asked if 
he could remember anything Moakley said in a general way 
to anybody in regard to that work while he was there during 
that ten minutes, witness replied that it was pretty hard to 
recall the facts six months back. It was at the direction of 
Moakley that they went to the spot. He was right there with 
Moakley when Chisholm went up the pole; he was talking 
with Moakley. They were both observing Chisholm — ob- 
serving the work in the vicinity. While Chisholm was fixing 
the wire on the pole he might have been talking with Chisholm, 
Powers or Moakley; he and Moakley were probably in con- 
versation; he would not say what he was discussing at that 
time; they might have talked about the storm the night be- 
fore causing this trouble. It was "pretty hard" to recall to- 
day if they said anything else. He did not send Chisholm up 
that pole; nobody sent Chisholm up that pole. When he 
arrived there first at Bedford Street Moakley said that if they 
could close the line at that point there, they could keep the 
circuit down town working and cut out the part that was broken 
down. Asked to repeat the last answer witness stated that 
Moakley said that if they could put a jumper on the line at 
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that point, they could close the circuit down town and cut out 
the breakdown above. Q. "Was it in consequence of that 
talk that Mr. Chisholm went up the pole?'' (Mr. Ryder ob- 
jected, and Mr. Donahue stated that the objection was sus- 
tained.) It was after the talk that Chisholm went up the pole. 
Q. "Do you know of your own knowledge who did order him 
up the pole?" A. "I don't believe any of us." (Mr. Ryder: 
"Yes or no, Mr. Bills.") A. "No." He did not recall what 
Moakley said to Chisholm while he was on the pole. Moakley 
might have spoken to Chisholm (to which Mr. Ryder objected, 
and Mr. Donahue stated that the objection was sustained). 
Moakley did not speak to Chisholm. He spoke to Chisholm; 
Moakley was with him at the time. He was discussing the 
work at the time that he spoke to Chisholm. It was "pretty 
hard" to recall the conversation six months back. To the best 
of his recollection, at the time that Chisholm was on the pole, 
Moakley said that if the circuit was closed there to repair the 
lower end. He told Chisholm in Moakley's presence to take 
care of himself on that particular pole. He conveyed to Chis- 
holm what Moakley told him before Chisholm went up the 
pole. He did not see Moakley talking with Chisholm at all; 
from the time that they started out "he might have said some- 
thing, but on that pole he did not." Chisholm was present 
when Moakley conveyed that information about fixing the 
circuit to him. He did not recall if Moakley said anything 
else when Chisholm and he were present. When Moakley 
had stated that to him and Chisholm, Chisholm went up the 
pole and did the work. He saw Chisholm go up the pole. 
He did not hear Moakley tell him to go up the pole at that 
time. He did not tell Chisholm to go up the pole. After 
that conversation with Moakley, witness was overlooking the 
work. He had no further conversation with Chisholm after 
Moakley and he and Chisholm had the talk until Chisholm 
went up the pole. As far as he could state, the last word that 
Chisholm heard in regard to this matter was from Moakley 
while the three of them were present. He had no recollection 
of Moakley speaking to Chisholm after that. The only con- 
versation that he had with Chisholm while he was on the pole 
was to look out for himself; he might have said something else; 
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he did not recall it. When he made that statement, "Look 
out," it was on account of the dangerous character of the 
work on all poles. He sent his bill to the town of Lexington 
along in December. (Mr. Donahue said that the bill was in 
the files at one time, but he thought had been returned.) He 
believed that the bill gave the name of each man working on 
the job. Asked in what form he submitted the bill he replied, 
to the town of Lexington along in December, and the name of 
each man for the time; his own name was included; it was 
not submitted in bulk; it was always' itemized; the town re- 
quires it. He continued to work half a day after Chisholm 
was killed. At the time he discontinued he did not have a 
conversation with Moakley. He told Moakley that he would 
finish it later, but not the same day; he did not recall what 
Moakley said; Moakley did not object. He was not working 
on that job when he told Moakley this. He had discontinued 
that day and told Moakley the next day. 

Cross-examined: He had lived in Lexington since a year ago 
October. Previous to that he lived in Somerville five years, 
and before that lived in Lexington five years. Previous to 
coming to Lexington his business was that of fire alarm. He 
worked on fire-alarm work exclusively, — fire, police and tele- 
graph work. That work keeps him busy most of the time. 
He works for other towns besides Lexington. (Mr. Collins 
stated that it did not seem to him that what Bills might have 
done in other towns and other cities was material. Mr. Don- 
ahue stated that there are various tests for determining whether 
a man is an independent contractor, the most important being 
the right to control details of the work; one of them is the 
test whether a man pursues an independent calling, is engaged 
in business for himself and works for various people; that he 
supposes that the question of Mr. Ryder came very properly 
under that head, whether Bills was engaged in business for 
himself in the pursuit of an independent calling. Mr. Collins 
stated that the real test is to take the cases that have been de- 
cided recently. Whether the town of Lexington had control 
and whether they had the right to exercise control under the 
circumstances of this case was very material to his client. Mr. 
Donahue stated that whether they had the right of control, 



Digitized by LjOOQ IC 



260 

whether they exercised it or not is one of the facts bearing on 
it, but that it was material whether he was engaged in an in- 
dependent calling.) He had done similar work for the city of 
Quincy, Amesbury, Hampton Beach, New Hampshire, Danvers, 
Salem, Chelsea, Revere, Maynard, Ayer, practically several 
towns. He had been engaged in this kind of work for himself 
for four years. He had one man off and on. He had done 
work for the town of Lexington with the Gamewell Fire Alarm 
Telegraph Company probably a number of years, and since he 
went in for himself, probably a year and a half. About four 
years ago he went into business for himself. He had been doing 
work for the town of texington either as an employee of the 
Gamewell Company or for himself for probably fifteen years. 
He considers himself thoroughly competent to handle a fire- 
alarm job of any kind. If he were told that there was a dis- 
tiu-bance or a break in the fire-alarm system in the town of 
Lexington, and were told to repair it, he would feel capable of 
doing that work without any direction from anybody else. 
(Mr. Collins objected, and Mr. Donahue stated that witness 
might testify to that.) He did have a written contract with 
the town of Lexington for the switchboard, inside work, he 
thought a year ago in July. He thought that he had a copy 
of that contract. He thought that he would be willing to pro- 
duce it. (Mr. Donahue stated that he did not think this con- 
tract was material. Mr. Ryder said that he thought what wit- 
ness' course of conduct was with the town for the last year 
and a half, anyway, or for the last foiu* years, since this man 
has been engaged working on his own hook, employing his own 
men, was material. Mr. Donahue further stated that witness 
has testified that he had a written contract for the switchboard 
July, 1917, and did not think that anything further on that 
was material.) Since July, 1917, he had done work for the 
town of Lexington in connection with that fire-alarm system; 
he recalled probably half a dozen times. He had no written 
contract with the town of Lexington, its board of selectmen or 
board of fire engineers as to that work any more than notify- 
ing him that they wished such work done. Captain Moakley 
would generally notify. Q. **Mr. Moakley has been captain 
ever since you have been working for the town of Lexington? '* 
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A. "Why, he has been this last year and a half, yes." Moak- 
ley would call him up and say the definite work he wished done, 
(Mr. Collins, questioning Mr. Ryder whether he meant this 
particular case, Mr. Ryder responded, any occasion. Mr. Don- 
ahue said that he thought that was very material.) If it were 
emergency work Moakley would call him, or if some new work 
wanted to be done Mr. Taylor, the chief, would call him. Q. 
"What would they say to you at those times?" (Mr. Collins 
asked if the conversations that took place in other contracts 
were material. Mr. Donahue stated that if the agreement is 
the result of conversation, he could show the conversation, that 
it is not hearsay then.) During the last year and a half, on 
the several occasions when he was called up on fire-alarm work, 
if Taylor wanted something new done, Taylor would inform him 
what he wanted done and he would go over it and do it. 
When the job was finished he would render his bill to the town. 
Q. "Did Mr. Taylor ever come around, or Mr. Moakley, and 
direct your employees how they should do your work?" (Mr. 
Collins objected, and Mr. Donahue stated that witness might 
answer that.) A. "At times they would." They would direct 
his employees what to do. He would have men there and Moak- 
ley would come out occasionally and look over the work to see 
what they were doing. Moakley was captain in the fire house, 
and he would have to pick his time to go out; Moakley was not 
out on the street all the time, and Moakley would go out and 
direct them; he, himself, was not always there. He would let 
his men go down there to work, and Moakley would take care 
of them. He would send his employees down sometimes when 
he would not go, and Moakley would go out and show them 
the work that he wanted done; it did not require his time. 
He would render his bill to the town of Lexington for it. , On 
this particular occasion, when Moakley called him up, Moak- 
ley said in substance that the wires were out of order and 
wanted witness to fix them. He took his employees and went 
up to see what the trouble was in order to fix it. Moakley 
went up with them to where the work was being done and told 
him or pointed out certain things that he considered should be 
done. There was a tapper in each house. Moakley wanted 
him to take them out. There is only one way to take them 
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out. Moakley did not say to take out this way and not to 
take out that way. Moakley said, " There is a tapper wants 
to come out, Mr. Bills." Either he or his men went in and 
took them out. Moakley said to him that if he closed up the 
gap it would put the circuit down town in order so that he 
could go ahead on the rest of it; he went ahead and did that. 
Q. "Mr. Moakley didn't direct you as to how you should do 
that work?" A. "I don't say he directed the men personally; 
he might have talked to me and I talked to the men." Moak- 
ley is an electrician and he knew that Moakley had been in the 
business for some years. He knew that Moakley was capable 
of telling what was the matter with the electric wire. Chis- 
holm and Powers were with him that day. They were both in 
his employ. Chisholm had been in his employ for a year or 
about a year and a half, off and on; Powers, for a couple of 
months. They were both electricians. The particular work 
that Chisholm was doing at the time that he was killed was 
putting on this jumper to close two wires. The wire of the 
poles fell over above there and the wires were all mixed up. 
Chisholm had been working on electrical work for some thirty 
years. He considered Chisholm a capable man. Chisholm had 
worked on Lexington railroad work, electric lights, fire-alarm 
work, and was considered a good capable man for upwards of 
thirty-five years. When Chisholm went up this pole to close 
this gap he was not given any directions by Moakley as to 
how to do the work. Q. "And you didn't give any directions, 
you say, before he went up the pole?" A. "Simply spoke 
about putting a jumper there." He considered Chisholm ca- 
pable of putting a jumper on; that is the reason that he did 
not say anything to Chisholm about how to do the work. 
There is no understanding between him and the town of Lexing- 
ton as to what charges he should make or how he should enter 
his charges. He charges so much a day for himself, and so 
much for a man. He charged $4.50 a day for the men on this 
particular job. He paid his men $3.75 a day, their car fares, 
and their dinners most of the time. He charged $6 a day for 
himself because he was there in the capacity of an expert. He 
did the inside work; the linemen did the outside work; he did 
not work on the outside. By "inside work" he meant instru- 
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ment work or switchboard work. They were his men; he em- 
ployed them. He sent them down there; Moakley would take 
care of them when he was not there; he was there only once in 
a while. He was there on this particular job. Whenever he 
was there with his men and Moakley was not there, he told 
them what to do. He was outside; he was there to see that 
his men did their work properly. He rendered an itemized bill 
afterwards to the town for work which he did this particular 
day. He finished this work about a month ago. His bill was 
rendered in December, 1918, for simply the work that was done 
that morning, up to noon, when he discontinued. They stopped 
work that night. Q. "You stopped that night, worked all 
day?" A. "Around noontime; I don't recall just when." 
Without consulting Moakley he directed his men to stop. 
He stopped this work without saying anything to anybody 
connected with the town until afterwards. He took his men 
off and put them on some other job. He went back prob- 
ably a few days afterwards, probably two days afterwards, and 
did some other work that was caused by that same storm, but 
not in that particular spot. The pole, up which Chisholm went, 
is on the edge of the street; Moakley was probably out in the 
middle of the street, whatever the distance from the pole he 
could not say. He was in the middle of the street near Moak- 
ley. Q. "Mr. Moakley didn't say anything at that time and 
neither did you?" A. "I don't recall." After Moakley had 
made the statement about fixing the line at that point so as 
to keep the circuit closed down town he had no further con- 
versation with Chisholm. He did not recall just exactly what 
he said to Chisholm after that any more than that most of the 
conversation was for his own safety; he said to Chisholm in 
some form to be careful; he did not recall what else he said to 
Chisholm. He had paid his men for the work done in August 
prior to sending his bill to the town in December, 1918. He 
pays his men every week, irrespective of whether he had ren- 
dered bill for the work. Mrs. Chisholm got a full week's pay 
Saturday night following Chisholm's death. He is still doing 
contract work for himself. He is doing work of this nature 
for various towns. He does not carry any insurance. 

Re-direct: That probably was not a large job of that kind, 
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repair work; there was considerable damage, but there was not 
a large amount of line work to be done. It took about four 
days to finish the amount of work; they were not working on 
that line from August until a month ago. He did other work 
during that period in Bristol, Conn., Westerly, R. I., Quincy, 
Mass. — several places. Moakley would direct the men when 
he was not there, and the men reported to Moakley in the 
morning. Moakley is an experienced man. While he was away 
during this job Moakley controlled and directed the work. If 
he were away Moakley would control his men. Subsequent to 
Chisholm's death this work took four days, at least, to fix up; 
he was there this four days; he, himself, finished the work 
with Mr. Powers. He was there during all the work. He 
might have spoken to Moakley that same evening that he 
discontinued the work, or the next day; he did not recall. 
When he would be away on the other work he would rely on 
Moakley. Moakley had a right to exercise control over him 
on this particular job if he saw fit. Moakley did exercise 
control over him. Moakley could order him to go on a cer- 
tain pole and fix it. Moakley, being an experienced lineman, 
could tell him how to fix a certain job. Moakley could tell 
him just how he wanted the work done. Moakley could 
order him to discontinue the work at any time. Moakley 
could do the same thing with Chisholm while witness was 
present. He was working on property over which the town of 
Lexington had jurisdiction. Moakley had in the past told 
him to do certain work, and directed him to go to certain 
places to work. Moakley has told his men the manner in which 
he wanted that work done, and has told him the manner in 
which that work was to be done; as far as he knew the men 
have always done it. 

Re-cross: Acting as superintendent of the fire alarm at that 
time, Moakley had the right to tell him where the work was to 
be done. That is all Moakley undertook to do — to tell him 
where the job was and what was to be done. Moakley would 
direct the men. Moakley had no right to discharge Chisholm 
from witness' employ; he could discharge Chisholm from the 
town's employ. He could say, "I don't want that man on 
town work," and witness would take him off. Moakley 
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showed them the jobs to be done when working for the town 
of Lexington when he was not there; they were working for 
witness, and witness was paying them. They were still in his 
employ, working for the town. 

Re-direct: If Moakley was dissatisfied he could terminate 
their work at any time. Moakley could tell them the manner 
and form of doing the work. 

Re-cross: He had no agreement with the town; he had no 
understanding whatever with the town in regard to doing work 
for them. If something did not need his time or services he 
would send his men over. He put in the wages; he did not 
have any understanding with the town in regard to that; they 
expected to pay a reasonable price for the men, and always 
had paid. When he made his first deal with them, when he 
went into business for himself, he did not have any under- 
standing at all with them as to the rate of wages; they simply 
called him up, told him they had a job they wanted him to do, 
and he went there and did it. He was charging the given rate 
of wages then, always had since that time. He might have 
charged them anything, but probably would not and go back 
on the job again; they know a reasonable price to pay and 
expect a man to charge that price. He had always charged 
that same price for his previous bills as he did in this job. 

To Mr. Donahue: Nothing was ever said by the town about 
charging for his own men at an advanced rate over what he 
paid them. The men got the same rate when they worked on 
other jobs for him, — $3.75, their car fares and dinners. The 
charge of the town for these men, $4.50, is fixed by him alone. 
It is a custom when working that way to charge for his men at 
an advanced rate over what he paid them. Most of the line 
work is done by job work, so much a day, the same as the 
Lexington work. No materials were bought on this job. On 
some of the jobs he bought material and charged the town 
probably 5 or 10 per cent for that in advance. He made a 
profit on the material as well as on the men on all but line 
wire; that is straight figures. 

Re-direct: He did not fiu-nish any material on this job 
because it was repair work. After this work which he did that 
was caused by the storm they ordered a new line up the street 
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instead of patching up; he ran wire; he furnished wire and the 
town furnished it. There was no material furnished August 8. 
The material was furnished along in December or January. 
The town furnished part of it and he furnished some; Moakley 
ordered him to run a line up the other side of the street to make 
conditions better, which they did after the accident. He fur- 
nished cross arms and wire, but not at Moakley 's direction; 
"he was buying out of the department at the time." The 
material furnished on jobs like that is very insignificant. He 
could use the material the town had on hand at any time that 
he saw fit. 

Re-cross: Asked who furnished the material when he would 
be away from the job, he replied that the town had, some 
material on hand — small stuff. His men did not furnish their 
own tools; he furnished them; they furnished their own lines 
and rigging. 

Re-direct: The town has wire pullers and such things; his 
men had a right to use them at any time. 

Wm. L. Moakley, called by the claimant, testified that he 
lives at 8 Sherman Street, Lexington. On Aug. 8, 1918, he 
was a captain in the fire department of the town of Lexington. 
He is not now employed by the town of Lexington as a per- 
manent fireman; he has been working for the Federal govern- 
ment as a letter carrier since October 16. He has been a 
member of the Lexington fire department as a permanent man 
about three years and a half. He had been captain since 
November, 1917. His business prior to entering the depart- 
ment was electrician; he had been an electrician probably five 
or six years. He had been a lineman for about three or four 
years. Q. "So you consider yourself fairly expert as a line- 
man?'' A. "Well, as ordinary. I guess expert." He called 
up Bills in regard to tending this work after the storm on the 
morning of August 8. Bills and two men met him at the fire 
house. We drove in the machine to the houses where two 
defective tappers were; from there we went to the particular 
place where this accident happened. All this work, both the 
tappers and the other work, was on Bedford Street. He knew 
Bills for probably fifteen years. Bills had furnished men to the 
town prior to this time. Bills was not always there himself 
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when the men were working. He usually kept in touch with 
what was going on by the men, what the men were doing while 
Bills was away; most of the time he did. Sometimes he would 
tell them what to do if Bills was not there. Q. "Well, if he 
happened to be there you could tell him what to do?'' A. 
"Why, some one had to tell him what was to be done." He 
could tell Bills or his men what part of the town property he 
wanted fixed, what part of the system was broken. He could 
tell them to go from one place to another at will; he could tell 
them to go here or go there, to Bedford Street, if he thought it 
necessary. He had a right to tell them to stop at five o'clock 
that night and not come around the next day, if he wanted to, 
if the work was completed. Q. "If it wasn't completed, you 
could tell them not to touch it for a week, two or three days?" 
A. "I might have had that authority; I never used it." 
After he arrived at Bedford Street that morning • Chisholm, 
Bills and he talked together. As he drove up the street they 
had kind of a conference as to where would be the best place 
to put on this jumper; it was a foregone conclusion that they 
were going to put a jumper on and cut out this bad part of the 
line; they drove up the street until they came to this particular 
pole, and thought that was a good clear place to put it on. He 
did not know whether it was his suggestion or Bills' that that 
particular pole was the one where they should put the jumper 
on; he thought probably either one of them; he thought that 
Bills spoke of that being a good place and he agreed with him. 
He did not remember whether or not any further conversation 
took place. They all got out of the automobile, Chisholm put 
on his spurs, got this jumper ready, and, as he remembered it, 
started right up the pole without any word from any one. Q. 
"But you had stated prior to the time that that was the pole 
ought to be fixed?" A. "As I remember it, I think so." 
When Chisholm was up on the pole he was standing in about 
the middle of the street watching Chisholm. He did not recall 
that he told Chisholm to be careful. He did not think he had 
any conversation with Chisholm; he might have had some, but 
he did not recall any. In other cases he had conversations 
with the men while they were doing the work, and he observed 
the character of the work they were doing. He had directed 
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them to go from one place to another when Bills was not there. 
Q. "You have already stated that even when Mr. Bills was 
there you had directed them to go from one place to another, 
did you not; didn't you state that?" A. "I don't remember 
whether I did or not." (Mr. Ryder stated that the witness 
did not say any such thing.) Q. "I asked him didn't he say 
it. Well, in this particular place, while Mr. Bills was present 
and Mr. Chisholm was present, you directed them where to go 
on this particular system, that is true, isn't it?" A. "Why, 
yes, because I knew that the trouble was there. I suspected 
that it was." The fire engineers were his superiors. There is a 
chief and two assistant chiefs in Lexington; the captain would 
be the next grade below. The chief and two assistants chiefs 
are not permanent men. Mr. Taylor is a business man and 
spends most of his day in Boston. The other two men were 
Mr. Scamman and Mr. Russell. 

Cross-examination: There is a captain in charge of the sta- 
tion in East Lexington. He took his orders from either the 
board of fire engineers or from the chief and two assistants. 
Asked if he had a permanent order from them that he was to 
have charge of the fire-alarm line, and the repairing of it, or 
if they gave him orders at each particular time or instructions 
at each particular time when there was a break or something 
to be done to the system, witness replied that he had no per- 
manent orders except that he considered the fire-alarm system 
the same as any other; he tried to get anything that hap- 
pened to the fire-alarm system fixed up as soon as possible, 
just the same as if part of a machine broke he would see that 
that was fixed up. He considered it one of his duties to see 
that the entire system was kept intact. If there was a break 
or anything happened that his own men could not fix, he would 
call up Bills. Bills would either come or send his men to do the 
work. If Bills sent his men and did not come himself he would 
go out, show them where the trouble was, and tell them to fix 
it; that was all that he did. If Bills came along he told him 
where the trouble was or where he thought it was, and for him 
to go and fix it; Bills would take his men and fix the job. 
Sometimes he would go along and sometimes he would not. 
Q. "You said, Mr. Moakley, in answer to question by Mr. 
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Collins, that if Mr. Chisholm wasn't there that you would 
have authority to discharge men that he had sent, providing 
the work wasn't through." (Mr. Collins stated that he did not 
think that he said exactly "discharge.'') Q. "Tell them to 
discontinue the work and go home. I am not undertaking to 
state your question literally. I am trying to state the sub- 
stance of it; did you understand Mr. Collins' question along 
that line, Mr. Moakley?" A. "I am afraid that I didn't." 
Q. "I will undertake to put what I think Mr. Collins was 
trying to put to you at the time; assume that Mr. Bills had 
sent a couple of his men over to do work on the fire-alarm sys- 
tem, Mr. Bills didn't come, and you went out to show them 
where the work was; and assume they had not finished the 
work that night; did you consider that you had authority to 
tell them to discontinue the work and not come back for a week 
until you saw Mr. Bills, or something of that kind?" A. "No, 
sir; not without, stating the case to one of the fire engineers, 
usually the chief." He could do that in a case of that kind. 
He was not an actual workman on the lines when Bills was 
there; he had done small jobs on the line on "my own hook," 
which he felt he could do as a member of the fire department. 
He did not do any work while Bills was there or his men were 
there, "nothing to amount to anything." On the morning of 
this accident Bills was with the men all the time from the time 
that he came to the fire house with the men until after the 
accident. He thought that he told Bills where he thought the 
trouble was. After he got there and started on the work he 
did not undertake to direct Bills' men as to how they should 
do it; he did not tell any one of them how to do any par- 
ticular job. (Mr. Collins: "Up to what time?" Mr. Ryder: 
"Up to the time of Mr. Chisholm's death." Mr. Collins: 
"That was only ten minutes.") 

Re-direct: Bills spoke the next morning after Bills discon- 
tinued work; he could not remember what he said; he did not 
remember what Bills said now. He certainly agreed with Bills. 
When Bills would be away and he would be directing the work 
of the other men, "in a way" he would have control over the 
character of the work being done; he would usually tell these 
men what was to be done; usually went off and left them, per- 
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haps came back some time during the day to see that the work 
was being done and it was being done properly. If the work 
was not being done properly he would have to confer with the 
fire engineers. He should not say anything to the men or 
Bills; he should go right to his higher authority, one of the 
fire engineers, usually the chief, tell him what he thought, 
whether the work was being done right or not. He would 
allow them to continue the imperfect work after he had re- 
ported it. They had never done any work that he considered 
was imperfect that he needed to report. 

William S. Scemman, called by the employee, testified that 
he is a selectman of the town of Lexington. He had observed 
the work of Bills' men the last four years. Asked if he had 
ever told any of the men where to go, what to do, he replied 
that he thought likely; he could not say whether he had or 
not, but he thought he had; he should be likely to. He had 
not observed the character of the work they were doing any 
more than perhaps observe it as he went by where they were 
working. If Moakley reported to him that the work was being 
negligently done, either Mr. Taylor or he would consult with 
the other members of the board of engineers. 

Cross-examination: He is a member of the fire engineers as 
well as selectman; he was at the time of this accident and at 
the time that Moakley was captain of the department. Moak- 
ley was the captain of the department at this time; he was 
an expert on the line work, had a number of years' experience, 
and had been told to look after that work at different times; 
if anything got out of order he came to the engineers and told 
them that there was some trouble. If he knew there was 
trouble and they had men come there to do this work, they 
would naturally ask Moakley to tell them where it was or what 
it was that wanted to be done; they could not go out on that 
job themselves. Moakley knew the work better than they did, 
and if he went out on the work there might be some point that 
he could perhaps explain to the men to do or advise them how 
to do it one way that was perhaps better than the other. 

Ernest A. Powers, called the claimant, testified that his ad- 
dress is 9 Washington Avenue, West Somerville. He works for 
the fire alarm, police and telegraph. He was present on Aug. 
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8, 1918, at the time of this accident. He was on the next pole 
to Chisholm. He did not see Chisholm fall. He did not know 
that he was looking at Chisholm at the time of the accident, 
but he saw him afterwards. He worked for Bills about three 
or four months up to that time; he could not tell definitely. 
He did not remember if he worked for the town of Lexington 
for Bills before that time. He could not tell if he had done 
any work for the town of Lexington before August, 1918; he 
did not remember whether he worked in Lexington or not. He 
had known Chisholm before that day. The first place he met 
Chisholm that morning was at the fire station. He went 
along to the scene of this accident. Asked if he were present 
at that conversation between Moakley, Bills and Chisholm, he 
replied that he was right there; he did not remember anything 
was said. He did not remember what Moakley said in par- 
ticular; he knew that Moakley and Bills were talking. Be- 
tween the time he went on this other pole and the accident 
he could have seen Moakley; any time he looked around Moak- 
ley was right around there. 

The following bill was introduced in evidence: — 

LOUIS W. BILLS. 

Lexington, Mass. 

Oct. 15, 1918. 

Sold to town of Lexington, Mass., Fire Department, August 8, 10, 11, 
12, 13, 15, September 2, 15: 

(8) days, Mr. Bills, at $6.50, $52 00 

(6) days, lineman, Mr. Powers, at $4.75, . . 28 50 
(1) day, lineman, Mr. Chisholm, at $4.75, .... 4 75 
Auto used, 14 00 



Approved, $98.25. 

Approved for payment Dec. 21, 1918. 



$98 25 
w. s. scamman. 

Chas. F. Pierce, 
Tovm Accountant 



Findings of Fact and Rulings of Law. 

On all the evidence and the inferences which may legiti- 
mately be drawn therefrom, I find that Daniel J. Chisholm, 
the claimant's decedent, met his death on Aug. 8, 1918, by 
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electrocution; that his death occurred in the course of and 
arose out of his employment; that Chisholm at the time of his 
death was repairing a break in the fire-alarm wires of the town 
of Lexington; that Chisholm was doing his work as a result 
of a call which Louis W. Bills had received, telling Bills that 
the lines were down; that in response to the call Bills, with 
Chisholm and one Powers, went in Bills' auto to the fire sta- 
tion; that at the fire station they met Captain Moakley of the 
fire department; that in addition to being a captain in the 
department Moakley had charge of the fire-alarm system, act- 
ing for the board of engineers; that with Moakley and at his 
direction. Bills, Chisholm and Powers went to the house of a 
member of the department, removed a tapper which had been 
burned out by the storm, and thence went to the place where 
existed the break in the line in the repair of which Chisholm 
was killed. In doing this repair work Bills was paid by the 
day and Chisholm and Powers were paid by the day. Similar 
work had been done previously, and the custom was, as in this 
case, for Bills to render a bill, charging so much per day for his 
own services and so much a day for each man whom he fur- 
nished, charging for the services of the men an advance of 75 
cents a day over what he paid them. These men worked for 
Bills on other work, and were paid by him regularly on Sat- 
urdays, such payment of their wages including the pay for time 
spent in town work and being made by Bills irrespective of 
when he received the money for their services and his own from 
the town. Bills, Chisholm and Moakley were all experienced 
electricians and linemen. Bills had no express contract with 
the town. When they arrived at the pole where the break in 
the line was on this day, Chisholm went up the pole with- 
out any direction from either Moakley or Bills. Moakley had 
stated what was necessary to be done, that a jumper should be 
put on at that spot and the defective part of the system "cut 
out;'' Moakley had located the trouble in the system and sug- 
gested putting the jumper on at this spot rather than at an- 
other pole. It was Moakley's duty to see that the system was 
kept intact; sometimes when Bills was called on he would not 
attend himself, but would send men; Moakley would direct 
these men what to do, and would drop around at various times 
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during the day to see that the men were at work and that the 
work was being done properly. 

TTie work done on this occasion, like similar work on previous 
occasions, was not a specific job for a specific sum of money; 
the work to be done was such as Moakley, in charge of the 
wires for the town, might direct; Moakley might stop the 
work at any time and the men would be paid simply for the 
time which they put in. Moakley could direct the men, in- 
cluding Chisholm on this occasion, not only where to work, 
but as to the manner in which the work should be done in 
respect to all its details. Bills was an electrical contractor for 
whom Chisholm worked regularly, and Bills took contracts for 
specific jobs as well as doing this repair work for the town. 

On the foregoing facts I think it is clear that in respect to 
this work Chisholm was an employee of the town; that Bills, 
Chisholm and Powers were employees; that Bills, besides 
working himself, furnished to the town such men as were 
needed; and that in respect to this particular work Bills was 
not acting as an independent contractor. 

A man may undertake a specific job for a specific sum of 
money and still be an employee; and a man may work by the 
day and be an independent contractor; the test is whether the 
employer has the right to exercise direction and control over 
the work, not merely as to the result to be achieved, but as 
to the details of the work. 

If this work had required the services of one person only, 
and Bills had come himself and been paid by the day as he was 
here, I do not think that it would be suggested that in doing 
this work he was an independent contractor. The fact that 
more men were required, and that he brought Chisholm and 
Powers, should not make him an independent contractor, and 
Chisholm and Powers employees of an independent contractor. 

The question is always one of fact, the controlling circum- 
stances being the right to exercise control over the work in 
respect to all its details. The exercise of such control is, of 
course, evidence of the right to exercise it, but it is manifest 
that in skilled employment the employer must on many oc- 
casions rely on the skill and judgment of the employee. 

This act is remedial in its nature, and must be given a liberal 
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construction to accomplish the purpose intended. It need not 
be construed here, however, otherwise than in accord with the 
well-settled principles of law governing these cases. A town 
cannot, any more than an individual, shield itself behind the 
doctrine of independent contractor by hiring a person to do 
work and giving that person general authority to hire others. 

On all the facts I find that Daniel J. Chisholm was an em- 
ployee of the town of Lexington at the time of his injury and 
death. Bobbey v. Crosbie & Co., Ltd., 9 B. W. C. C. 142; 
114 Law Times 244 (House of Lords, Dec. 9, 1915) reversing 
Court of Appeal, 8 B. W. C. C. 236; Pollard v. Goole & Hull 
Steam Towing Co., Ltd., 3 B. W. C. C. 360; Jones v. Penwylt 
Dinas Silica Brick Co., 6 B. W. C. C. 491; Bon Jellico Coal 
Co. V. Murphy, 161 Ky. 450, 171 S. W. 160; State ex rel 
Virginia & R. Lake Co. v. District Court, 128 Minn. 43, 150 
N. W. 211, 7 N. C. C. A. 1076; Knicely v. West Virginia 
M. R. Co., 64 W. Va. 278, 61 S. E. 811, 17 L. R. A. (N. S.) 
370; Lehigh Valley Coal Co. v. Yensavage, 134 C. C. A. 275. 

Under these findings, and in accordance with the terms of 
the act, the claimant, Mary Chisholm, is entitled to the pay- 
ment from the town of Lexington of $10 a week for a period of 
four hundred weeks from Aug. 8, 1918. 

Frank J. Donahue. 

Filed Saturday, Aug. 9, 1919, at 9 a.m. 

Findings and Decision of the Industrial Accident Board. 

The employer having filed a claim for review, the Industrial 
Accident Board heard the parties in the above case on Thurs- 
day, Oct. 9, 1919, at Boston, Mass. 

Present: Messrs. Kennard (chairman), Dickinson, Donahue, 
Boyle and Cogswell. 

Appearances: Timothy Collins, Esq., for claimant; Nathan 
B. Bidwell, Esq., for employer. 

Question: Whether the claimant's decedent was in the service 
of the town "under any employment or contract of hire,'' 
within the provisions of St. 1913, c. 807, § 6. The evidence is 
contained in the report of the hearing of Jan. 3, 1919, and 
Feb. 25, 1919, the case having been referred back, on motion of 
claimant, for the hearing of further evidence on February 25. 



Digitized by LjOOQ IC 



275 

The Industrial Accident Board affirm and adopt the findings 
and rulings of the Board member. Under this decision there 
is due the claimant, Mary Chisholm, the widow of the em- 
ployee, a weekly payment of' $10 for a period of four hundred 
weeks from Aug. 8, 1918, from the town of Lexington, subject 
to the provisions of the act. 

David T. Dickinson. 

Frank J. Donahue. 

Thomas F. Boyle. 

John H. Cogswell. 

Filed Wednesday, March 24, 1920, at 9 a.m. 

Motion to Recommit. 

Now comes the town of Lexington, the defendant in the 
above-entitled case, and prays this Honorable Court that the 
above entitled case be recommitted to the Industrial Accident 
Board, so that said Industrial Accident Board may vacate a 
decision rendered on or about Nov. 14, 1919; so that the In- 
dustrial Accident Board may give further and proper notice as 
provided in the statutes to said town of Lexington in reference 
to said decision; and so that the said Industrial Accident 
Board may take such other and further action as under the 
circumstances may be meet and proper to give said town of 
Lexington the right to appeal to the Supreme Judicial Court of 
our Commonwealth on matters pertaining to this case; all this 
for the reasons set forth in an affidavit hereto attached. 

By its Attorney, 

Robert L. Ryder. 
Filed Dec. 27, 1919. 

Decree of Supreme Judicial Court on Appeal. 

RuGG, C.J. This case was heard first by a single member of 
the Industrial Accident Board, and then by the full Board on 
review. On Nov. 14, 1919, the decision of the Board in favor 
of the dependent was filed and notice sent by mail addressed 
to "Nathan B. Bidwell, Esq., Town Hall, Lexington, Mass." 
(who apparently was assumed by the Board to represent the 
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town of Lexington), and to the attorney representing the de- 
pendent. On Dec. 1, 1919, "Copies of reports, findings and 
decision" were filed in the Superior Court by the dependent. 

This entry was not a presentation of the papers to the Su- 
perior Court "within ten days after the notice of the filing" of 
the order or decision by the Industrial Accident Board (taking 
that notice at its face value), as required by St. 1911, c. 751, 
Part III, § 11, as amended by St. 1912, c. 571, § 14, and by 
St. 1917, c. 297, § 7, in all cases when the parties desire to 
appeal generally from the decision of the Industrial Accident 
Board to the Superior Court. There are, nevertheless, numer- 
ous instances where a party, successful in his contentions before 
the Industrial Accident Board, may need the aid of the Su- 
perior Court, and when that court has jurisdiction to render 
such aid. The entry of the copies by the dependent put her 
in a position to invoke the assistance of the court so far as 
needed. 

The town presented to the Industrial Accident Board between 
Dec. 1 and Dec. 11, 1919, a motion that the decision rendered 
Nov. 4, 1919, "be vacated." This motion was heard on Dec. 
11, 1919, and the decision was filed on Dec. 20, 1919, in these 
words: "This motion is denied for lack of jurisdiction, the 
case now being before the Superior Court for further action as 
provided by Part III, section 11 of the act." No appeal was 
taken from that decision, and its correctness is not before us. 

On Dec. 27, 1919, the town of Lexington filed a motion in the 
case pending in the Superior Court by reason of the presenta- 
tion of papers by the dependent on Dec. 1, 1919, praying that 
the "case be recommitted to the Industrial Accident Board so 
that said Industrial Accident Board may vacate a decision 
rendered on or about Nov. 14, 1919; so that the Industrial 
Accident Board may give further and proper notice as pro- 
vided in the statutes to said town of Lexington in reference to 
said decision; and so that the said Industrial Accident Board 
may take such other and further action as under the circum- 
stances may be meet and proper to give said town of Lexington 
the right to appeal to the Supreme Judicial Court of our Com- 
monwealth on matters pertaining to this case; all this for the 
reasons set forth in an affidavit hereto attached." The affidavit 
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was signed by Mr. Bidwell and set out that Robert Ryder, 
Esq., was counsel of record for the town in the Chisholm case 
before the Industrial Accident Board, and request by him that 
the "deponent appear for him and in his behalf before said 
Industrial Accident Board, . . . safd Robert L. Ryder, Esq., 
being ill and out of the city and therefore unable to attend said 
hearing." Further words of the affidavit are, *'That I, the said 
Nathan B. Bidwell, on said date did appear before said Board 
at said hearing specifically explaining to the Board the cause 
for said Ryder's absence, and that I was merely appearing for 
him in the matter temporarily until he recovered sufficiently 
to attend to this case, said Ryder still being attorney of record 
in the case, and that I did not intend to appear and did not 
appear as counsel of record in the matter.*' There are addi- 
tional statements of a severe injury to the deponent which 
utterly incapacitated him from receiving or attending to the 
notice of the decision of the Industrial Accident Board sent 
on November 14, until long after the ten days had expired, 
and no notice was sent to Mr. Ryder, counsel of record in the 
Industrial Accident Board, who learned of the decision also 
after the expiration of the ten days from Nov. 14, 1919, and of 
the time for claiming an appeal from the decision. The record 
states that "after due hearing upon the aforesaid motion" 
the judge of the Superior Court entered an order in these 
words: "On the within motion and affidavit I find and rule 
that the Board did not notify the defendant [the town of 
Lexington] as required by section 10 as amended." The case is 
recommitted with direction to the Board to notify the parties 
as required by said section." The dependent seasonably ap- 
pealed from this order or decree. 

Pursuant to the order of recommittal, the Industrial Acci- 
dent Board, on March 24, 1920, filed a new decision in the same 
words as its decision of Nov. 14, 1919, and gave due notice 
thereof. For the purpose of appealing from that decision, the 
town of Lexington reasonably thereafter presented the requisite 
copies to the Superior Court. A decree was entered in the 
Superior Court in favor of the dependent in accordance with 
the decision of the Industrial Accident Board. The appeal of 
the town brings the case here. 
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The entry of the ease by the dependent in the Superior 
Court on Dec. 1, 1919, if in truth and in fact after the expira- 
tion of ten days from the giving of notice, ordinarily would not 
have conferred upon any party a right of appeal from the 
decision of the Board. The only function of the court under 
such circumstances commonly is to enforce the finding of the 
Industrial Accident Board unless there is legal reason to the 
contrary. If, in truth and in fact, no notice of the award of the 
Board had been given to the other party to the controversy 
(unless, possibly, the right had been waived, or for some other 
extraordinary cause the notice might be omitted), that would 
be a sufiBcient reason why the award should not be enforced. 
When a party desires to have reviewed according to the statute 
the errors of law made in an award of such a purely admin- 
istrative tribunal as is the Industrial Accident Board, and is 
deprived of exercising that right by reason of failure by the 
Board to give the notice of its decision as required by the 
statute, it would be manifestly just for the Superior Court to 
refuse its aid in enforcing such award unless on an inspection 
of the whole record it was free from harmful error. On such 
motion as was filed by the town on Dec. 27, 1919, it was within 
the jurisdiction of the Superior Court to inquire into and decide 
the question whether notice had been given as required by the 
statute. It was necessary to determine that point in order to 
reach a conclusion whether the award ought to be enforced. 
This branch of the case is within the authority of Sciola's Case, 
236 Mass. 407, and the decisions there reviewed. 

It is not certain from the record whether the judge heard 
the motion to recommit only on the affidavit, or whether he 
received other evidence or statements treated as evidence. If 
he pursued the latter course, it cannot be said that his finding 
was unwarranted because the evidence is not reported. If he 
heard the motion on the affidavit alone, we cannot say that his 
finding was without support in law. The affidavit taken at its 
face is to the effect that Mr. Ryder was "attorney of record 
for said town of Lexington" in the case as it was pending before 
the Industrial Accident Board, and that Mr. Bidwell made it 
plain to the Board that he was only temporarily acting in his 
stead and "did not intend to appear and did not appear as 
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counsel of record in the matter." Under the general practice 
of the courts notices are to be sent to the attorney appearing 
of record. We are not prepared to say that there was error of 
law in the finding that notice sent to Mr. Bidwell on Nov. 14, 
1919, under all the circumstances was not a compliance with the 
requirement of the act. 

It follows that the case is rightly before us on the appeal of 
the town from the final decree. 

The town of Lexington had accepted St. 1913, c. 807, under 
§§ 6 and f whereof, as amended by St. 1916, c. 307, § 1, lia- 
bility is imposed in substantial accordance with the Workmen's 
Compensation Act respecting "all laborers, workmen and me- 
chanics in the service of . . . a . . . town . . . under any 
employment or contract of hire, express or implied, oral or 
written. . . . 

It is stated in the record that "It was agreed that Daniel 
J. Chisholm received a personal injury in the course of and 
arising out of his employment,'* which resulted fatally; "that 
he was an employee of Louis W. Bills, an independent con- 
tractor performing work for the fire engineers of the town of 
Lexington." This agreement is construed to mean that Bills 
was in general an independent contractor, and not that as to 
the particular work in question he was such. Otherwise the 
dependent would have agreed herself out of court at the start, 
and the long hearing which took place without objection would 
have been an idle waste. Clancy's Case, 228 Mass. 316. Every 
intendment is against that inference. 

The finding of the single member affirmed and adopted by 
the Board on review was that, in respect to the work on which 
he was employed at the time of his injury, Chisholm was an 
employee of the town; that Bills, beside working himself, 
furnished to the town such men as were needed; and that, as 
to the particular work then in hand. Bills was not acting as an 
independent contractor. The only point to be decided in this 
connection is whether there is any evidence to support this 
finding. If so, it must stand. The question is not, what con- 
clusion we should have reached on the evidence, but whether 
the decision of the Board is rationally possible under the law. 
Pigeon's Case, 216 Mass. 51; Pass' Case, 232 Mass. 515. The 



Digitized by LjOOQ IC 



280 

fact that Chisholm was paid by Bills and not by the town is 
the circumstance to be considered on the question whether the 
relation of master and servant existed between them or not, 
but is not decisive. The test to determine which of different 
persons is the employer ordinarily is, who has direction and con- 
trol of the employee, and to whom does he owe obedience in 
respect of the particular matter in hand. Generous «. Hosmer, 
216 Mass. 26, 28. In Shepard v. Jacobs, 204 Mass. 110, 112, 
the test was stated by Chief Justice Knowlton to be "whether 
the act is done in business of which the person is in control as a 
proprietor, so that he can at any time stop or continue it and 
determine the way in which it shall be done, not merely in 
reference to the result to be reached, but in reference to the 
method of reaching that result.'' As was said by Mr. Justice 
Gray, in Singer Manuf. Co. v. Rahn, 132 U. S. 518, at 523, 
"The relation of master and servant exists whenever the em- 
ployer retains the right to direct the manner in which the busi- 
ness shall be done, as well as the results to be accomplished, or, 
in other words, not only what shall be done but how it shall be 
done.'' Scribner's Case, 231 Mass. 123; Hasty ». Sears, 157 
Mass. 123; Berry v. New York Central & Hudson River Rail- 
road, 202 Mass. 197, 203, 204; Dutton v. Amesbury National 
Bank, 181 Mass. 154; McAllister's Case, 229 Mass. 193. 
There was evidence tending to show that Chisholm received 
regularly weekly compensation from his employer. Bills, at a 
rate per day somewhat. less than that charged by "Bills to the 
town. But Bills paid the car fare and dinner. 

There was evidence tending to show that Bills was a fire- 
alarm electrician employing several men, and did work both as 
a jobber and general contractor. On the morning of the acci- 
dent one Moakley, who was at the time the captain of the fire 
department and acting superintendent of the fire alarm of the 
town of Lexington, notifying Bills that the wires were down by 
reason of a heavy storm of the previous evening, asked him to 
take care of them. As a consequence Bills, with Chisholm and 
one other man and Moakley, started out together on the work. 
Moakley gave directions where they should go and pointed out 
certain things that he considered should be done. He also said 
that bells which were out of order should be removed from two 
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houses where firemen lived. They went to Bedford Street, 
where Moakley said that "the open end was out of order and 
that they could jump it there and keep the town part work- 
ing. ... If they could close the line at that point there, they 
could keep the circuit down town working, and cut out the part 
that was broken down. ... If they could put a jumper on the 
line at that point, they could close the circuit down town.'' 
Chisholm was present during the conversation, later went up 
the pole, and while on the pole to put on the jumper received 
his injiu-y. At times Moakley would direct the employees of 
Bills what to do, and would look over the work to see what was 
being done. Bills testified that Moakley, who was an experi- 
enced electrician, would direct his men when he was not there, 
and that "Moakley had a right to exercise control over him on 
this particular job if he saw fit. Moakley did exercise control 
over him. . . . Moakley could tell him just how he wanted the 
work done. Moakley could tell him to discontinue the work at 
any time. Moakley could do the same thing with Chisholm 
while witness was present. . . . Moakley has told his men the 
manner in which he wanted that work done, and has told him 
the manner in which that work was to be done, and so far as 
he knew the men have always done it." Moakley "could dis- 
charge Chisholm from the town employ,'' and "could tell him 
the manner and form of doing the work." The accounts 
rendered by Bills to the town were itemized to the extent of 
showing the name, time and price per day charged for Chis- 
holm and other men who worked for the town. 

In view of this testimony it cannot be said that the find- 
ing of the Board was wholly without support. The existence of 
the general relation of master and servant between Bills and 
Chisholm did not exclude a like relation between the town and 
Chisholm to the extent of the particular work in which the 
latter was engaged at the time of his injury. Upon this point, 
in view of the facts found, the case is within the authority of 
Johnson v. Boston, 118 Mass. 114. It is distinguishable from 
the principle illustrated by Pigeon's Case, 216 Mass. 51; 
Clancy's Case, 228 Mass. 316; Winslow's Case, 232 Mass. 458; 
Centrello's Case, 232 Mass. 456, and similar decisions. 

Decree affirmed. 
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Case No. 5669. (238 Mass. 456.) 

Cornelius Dougherty (Deceased), Employee. 
Union Coal and Wood Company, Employer. 
Travelers Insurance Company, Insurer. 

sunstroke, or heat prostration. 

It is undisputed that the employee, a teamster, after having delivered a load of 
coal on an extremely hot day in August, 1917, drove into his employer's yard, 
complained of illness to the treasurer of the company, was ordered to put up 
his team and go home, was found a half hour later in his employer's bam in 
an unconscious condition, and died several hours later from heat prostration. 
There was no evidence to show that the employee on the day of his death 
was peculiarly exposed to the danger of sunstroke by reason of the nature of 
his work; the hazard of injury from that cause would not seem to have been 
different from that to which persons in general in that locality who worked in 
the open were exposed; and it cannot be said as matter of law that the find- 
ings of the Board were without evidence to support them. This case is plainly 
distinguishable in its facts from McManaman's Case, 224 Mass. 554; O'Brien's 
Case, 228 Mass. 380; McCarthy's Case, 230 Mass. 429; and McCarthy's 
Case, 231 Mass. 259, where a different result was reached. 

Report of Member of Industrial Accident Board. 

The member of the Industrial Accident Board, appointed 
under the provisions of Part III, sections 5 and 7, chapter 751, 
Acts of 1911, and amendments thereto, having heard the par- 
ties in the above-named case at the Aldermanic Chamber, City 
Hall, Holyoke, Mass., on Wednesday, Oct. 24, 1917, at 9.30 
a.m., reports as follows: — 

Appearances: Henry A. Moran, Esq., for insurer; Thomas 
J. O'Connor, Esq., for employee. 

The question at issue was whether or not the employee's 
death was due to an injury arising out of and in the course of 
his employment on Aug. 1, 1917. 

It was agreed that on Aug. 1, 1917, Cornelius Dougherty 
was in the employ of the Union Coal and Wood Company, and 
that his average weekly wages were $17. It was also agreed 
that notice and claim for compensation were filed within the 
statutory period. There was no dispute as to dependency. 

All the material evidence in the case follows. 

Dr. Adolph Franz testified that he was graduated from Co- 
lumbia University and has been practicing in Holyoke as a 
physician and surgeon for thirty years. On Aug. 1, 1917, he 
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saw the deceased employee at the House of Providence Hos- 
pital, Holyoke. He thought it was between 2 and 3 o'clock 
in the afternoon, but was not positive. However, he knew that 
it was after noon time. At that time he noticed that the man 
was in convulsions, the result of high temperature. His tem- 
perature was 107. Dr. Franz proceeded to reduce the tem- 
perature by the use of cold packs, rubbing with ice and ice 
cloths, and by the constant irrigation of the rectum and colon 
with ice-cold water. The man was in convulsions for about 
two hours, from which he went into a state of coma and died 
at 9 o'clock that night. In his opinion, the direct and im- 
mediate cause of death was high temperature, or what is com- 
monly called sunstroke, the result of heat. The following death 
certificate was introduced as evidence: — 

Commonwealth op Massachusetts, Holyoke. 

Standard Certificate of Death. 
Place of death: Holyoke. Providence Hospital: 5 Ward. 
Full name: Cornelius Dougherty. 
Residence: 196 Lyman Street. Registered No. 688. 

The death certificate showed that Cornelius Dougherty was 
white, married, forty-two years of age, and worked as a team- 
ster; that he was born in Ireland; that his father and mother, 
Michael Dougherty and Nora O'Brien, were both born in Ire- 
land; that he died Aug. 1, 1917, of insolation which he had 
suffered from for five hours. The certificate was signed by Dr. 
Adolph Franz of Holyoke, 8/2/17, by Mrs. CorneHus Dough- 
erty, 196 Lyman Street, and by Dillon Brothers, undertaker. 
It also showed that the place of burial was St. Jerome, and 
that the date of burial was Aug. 4, 1917. It was signed by 
John F. Sheehan, registrar, and was filed Aug. 13, 1917. 

Dr. Franz further stated that he never treated this employee 
before. 

John J. Finn testified that he is treasurer of the Union Coal 
and Wood Company. On Aug. 1, 1917, Cornelius Dougherty 
was in the employ of his company as a teamster, or deliverer of 
coal and wood. He testified that Dougherty had been em- 
ployed by the same company and in the same capacity for 
twelve consecutive years prior to his death. Witness stated 
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that he remembered Aug. 1, 1917, and remembered seeing 
Dougherty on that day when he came in "just before he was 
prostrated." He judged the time to be about ten minutes of 
3. He came in from delivering a load of coal. Mr. Finn 
noticed that Aug. 1, 1917, was an excessively warm day. He 
did not notice anything out of the way about Dougherty, but 
the man told him that he was not feeling well and was not 
sweating, so the witness told him to put up his team and go 
home. He put up his team, and the next time that Mr. Finn 
saw him was about half an hour later when the stableman told 
him that Dougherty was prostrated out in the barn. Mr. 
Finn went out to the barn and saw the employee lying on a 
blanket. He was unconscious at the time. Witness immedi- 
ately telephoned for the ambulance and the doctor. The am- 
bulance reached there first, so Dougherty was put into it and 
taken to the House of Providence Hospital. The doctor did 
not see the man, as he arrived there just as the ambulance was 
leaving the yard. Dougherty had worked all the forenoon of 
the day on which he died. In looking over the records, Mr. 
Finn testified that he could not see that Dougherty had lost a 
day for years. On the day in question the deceased was driv- 
ing a single team holding about a ton of coal. There was no 
carrying to be done, as he shoveled the coal in. 

Edward Blanchett testified that he has worked for the Union 
Coal and Wood Company for about three years. He knew Mr. 
Dougherty, remembered Aug. 1, 1917, and remembered seeing 
Mr. Dougherty on that day. Witness testified that he worked 
in the forenoon, but did not work in the afternoon, as he had 
told his employer that it was too warm for his horse; that his 
horse was weak. He was told that he could go home. He saw 
Dougherty "pull up" and load his team with coal. This was 
about 1 o'clock. He judged that there was about a ton in the 
load, and it was going to the convent on Hampden Street. He 
did not see Dougherty after he delivered the load, but heard 
that he had put up his team and left the yard. The next time 
he saw him was when he, the witness, was at a friend's house 
at 13 Prospect Street, Holyoke. He saw Dougherty coming 
down the street in the direction of the coal yard, and noticed 
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him staggering. This was at about 3.15 p.m. Blanchett and 
his friend came down and assisted Dougherty, picking him up 
and taking him into the coal shed of the Union Coal and Wood 
Company, which was close by. They then told the stableman 
to tell Mr. Finn to come over and see him. Mr. Finn came 
over, and telephoned for the ambulance and doctor. Mr. Finn 
did not have any conversation with Dougherty to Blanchett's 
knowledge. Witness further testified that from his friend's 
house the coal shed is about the distance across an ordinary 
street. Blanchett testified that Prospect Street, Holyoke, going 
west from the coal yard, is quite a hilly street. At the time 
Blanchett saw Dougherty coming down Prospect Street there 
was nobody with him. The only conversation witness had with 
the deceased when he was assisting him was that Dougherty 
said, "Help me, Chick." Witness did not k^ow what time 
Dougherty put up his team. 

Mrs. Nellie Dougherty testified that she is the widow of 
Cornelius Dougherty; that her husband died Aug. 1, 1917, 
and that previous to his death he had worked for the Union 
Coal and Wood Company for at least twelve consecutive years. 
She has ten children, all of whom live at home, and foiu* of 
whom work. She fiu'ther stated that when her husband was 
delivering his last load of coal, the direction in which he was 
going took him past his own home, so he went in for a few 
minutes. This was afternoon. He told his wife at this time 
that he did not feel well, and that he was sorry he had put on 
this load, but as it was the last load, he was going to deliver it 
before he quit work. At the time of this conversation her 
husband had not delivered the load, but was on his way to do 
so. She lives at 196 Lyman Street, Holyoke. 

Oscar C. Ferry testified that he lives in Holyoke and has 
lived there for a number of years. He is clerk of the depart- 
ment of public works of the city of Holyoke. For some years 
it has been a part of his duties to keep an official record of the 
temperature of the weather, and he has testified in coiu't as an 
expert as to the temperature and climatic conditions at various 
times. The temperatiu'e is taken in the yard of his residence 
at 2102 Northampton Street, Holyoke, in a standard weather 
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bureau shelter approved by the United States Department of 
Agriculture. He stated that the chart which he held showed 
the temperature at 1 o'clock on Aug. 1,. 1917, to be 98; at 2 
o'clock, 99; at 3 o'clock, a fraction below 99; and at 4 o'clock, 
97. He stated that the shelter stands in the open, exposed to 
the rays of the sun, but the instruments are sheltered by the 
shelter itself, and are not in the sun. The shelter is made of 
wood in the shape of a cupola. It stands on supports about 
4 or 5 feet from the ground. The roof is composed of seven- 
eighths inch boards arranged like a blind or lattice, in order 
that the air may be freely circuliited throughout the inside. 
The inside is a little less than 3 feet square. The whole is 
supported by four legs or posts which are set on a platform, 
and the platform in turn is supported some 6 or 8 inches 
from the ground by posts running into the ground. The 
shelter is exposed to the direct rays of the sun on top. 

The evidence in this case shows that Cornelius Dougherty 
died on Aug. 1, 1917, of heat prostration, while in the employ 
of the subscribers, the Union Coal and Wood Company. The 
temperature registered between 98** and 99** F. on the afternoon 
of that day. At or about 3 o'clock the employee, who had just 
delivered a load of coal, drove his team into the yard and 
complained to the person in charge that he did not feel well 
and that he was not perspiring. He was ordered to put up his 
team and go home. About thirty or forty minutes later the 
stableman reported that the employee was prostrated and that 
he was lying in the barn. He was unconscious at that time. 
Medical attendance was sent for and the employee died at 
Providence Hospital several hours later. 

There was no evidence that the employee had been subjected 
to a materially greater danger of heat prostration by reason of 
conditions peculiar to his employment than any other outdoor 
worker on the day in question. The danger of such heat 
prostration was not peculiar to the employment in which he 
was engaged, and I find, upon all the evidence, that the peti- 
tioner has not satisfied the burden of proving that the heat 
prostration which caused the death of her decedent was 
occasioned by or causally related to a personal injury which 
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arose out of and in the course of his employment. Therefore 
her claim for compensation is dismissed. McManaman's Case, 
224 Mass. 554. 

John H. Cogswell. 

Filed Thursday, Dec. 13, 1917, at 9 a.m. 

Motion for Review. 

And now comes Nellie Dougherty, widow of the above- 
named deceased employee, Cornelius Dougherty, and moves to 
refer the above entitled matter back to the member of your 
Board before whom said matter was originally heard, for 
further findings of fact and to hear and receive newly dis- 
covered and material evidence in support of claimant's petition 
for compensation, as provided by Part III, section 10, of the 
Workmen's Compensation Act of Massachusetts. 

Nellie Dougherty, 
By her Attorney, 
Thomas J. O'Connor. 

Findings and Decision of the Industrial Accident Board 

ON Review. 

Claimant having filed a claim for review, the Industrial 
Accident Board heard the parties at Boston, Mass., on Thurs- 
day, Feb. 14, 1918. 

Present: Messrs. Kennard (chairman). Parks and Gleason. 

Appearances: Henry A. Moran, Esq., for insurer; Thomas 
J. O'Connor, Esq., for employee. 

The report of the Board member contains all the material 
evidence in the case. 

Claimant's motion for permission to introduce further evi- 
dence is denied. 

The Industrial Accident Board affirm and adopt the findings 
and decision of the Board member, that the claimant has not 
sustained the burden of proving that the heat prostration which 
caused the death of the employee was due to a personal injury 
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which arose out of and in the course of his employment; and 
that it has not been shown that the employee was subjected by 
reason of his employment to materially greater danger of heat 
prostration than other outdoor workers on the day in question; 
therefore the claim for compensation is dismissed. 

Wm. W. Kennard. 
Joseph A. Parks. 
C. E. Gleason. 

Filed Saturday, March 2, 1918, at 9 a.m. 

Dependent's Appeal. 

Now comes Nellie Dougherty, dependent of above-named 
Cornelius Dougherty, deceased employee, and appeals from the 
decree of this Honorable Court, of March 11, 1918, to the 
Supreme Judicial Coiu't of this Commonwealth. 

Nellie Dougherty, Dependent, 
By her Attorney, 
Thomas J. O'Connor. 
Filed March 11, 1918. 

Decree of Supreme Judicial Court. 

Crosby, J. The undisputed facts in this case show that the 
employee was a teamster in the employ of the Union Coal and 
Wood Company. On Aug. 1, 1917, about 3 o'clock in the after- 
noon, after having delivered a load of coal, he drove into his 
employer's yard and complained to one Finn, the treasurer of 
the company, that he did not feel well, and that ^le was not 
perspiring. He was ordered to put up his team and go home. 
About half an hour later it was reported that he was lying in 
the employer's barn and was unconscious. He was removed to 
a hospital and died several hours later, his death being due to 
heat prostration. The day in question was extremely hot, the 
temperature registered between 98 and 99 degrees in the after- 
noon. 

It is plain that the sunstroke which resulted in the death 
of the employee was suffered while he was doing the work he 
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was employed to perform; therefore the injury was received 
in the course of his employment. 

The question remains whether the injiu'y arose out of the 
employment within the meaning of the Workmen's Compen- 
sation Act. An injury arises out of the employment when it 
appears, in view of all the circumstances, that there is a causal 
connection between the conditions under which the work is 
required to be performed and the resulting injiu'y. The first 
interpretation by this court of the Workmen's Compensation 
Act in this connection is found in McNichol's Case, 215 Mass. 
497, at page 499, where it is said that "if the injury can be 
seen to have followed as a natural incident of the work and to 
have been contemplated by a reasonable person familiar with 
the whole situation as a result of the exposure occasioned by 
the natiu'e of the employment, then it arises 'out of the em- 
ployment. But it excludes an injury which cannot fairly be 
traced to the employment as a contributing proximate cause, 
and which comes from a hazard to which the workman would 
have been equally exposed apart from the employment. The 
causative danger must be peculiar to, the work and not common 
to the neighborhood." Hewitt's Case, 225 Mass. 1; Donahue's 
Case, 226 Mass. 595; Warner v, Couchman, 4 B. W. C. C. 32. 
See McManaman's Case, 224 Mass. 554; Mooradjian's Case, 
229 Mass. 521. 

In the case at bar a member of the Industrial Accident 
Board found that upon all the evidence the claimant "has not 
satisfied the burden of proving that the heat prostration which 
caused the death of her decedent was occasioned by or causally 
related to a personal injiu'y which arose out of and in the course 
of his employment." This finding was aflSrmed and adopted by 
the Board on review, which found that "it has not been shown 
that the employee was subjected by reason of his employment 
to materially greater danger of heat prostration than other 
outdoor workers on the day in question." There was no evi- 
dence to show that the employee, while engaged in delivering 
coal on the day of his death, was peculiarly exposed to the 
danger of sunstroke by reason of the natiu'e of his work. The 
hazard of injury from that cause would not seem to have been 
different from that to which persons in general in that locality 
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who worked in the open were exposed. It cannot be said as 
matter of law that the findings of the Board were without evi- 
dence to support them. The case at bar is plainly distinguish- 
able in its facts from McManaman's Case, supra, O'Brien's 
Case, 228 Mass. 380, McCarthy's Case, 230 Mass. 429, and 
McCarthy's Case, 231 Mass. 259, where a different result was 

reached. The entry must be r^ ^ j 

Decree ajjirmed. 

Filed May 25, 1921. 



Cases Nob. 6351. 6352. (239 Mass. 1.) 

Frank Leveroni, Administrator oi the Estate op Enrico 

Leone, Employee, 
W. D. Smith Company, Employer, 
Travelers Insurance Company, Insurer, 
Employers' Ll^bility Assurance Corporation, Ltd., Insurer. 

insurance coverage. 

The identity of the insured is a material fact, and the duty of disclosing to the 
insurance company that the W. D. S. Corporation was not the W. D. S. Com- 
pany, a copartnership firm, which employed the men who were to be protected 
under the Workmen's Compensation Act, rested upon the employer; and the 
non-disclosure of the fact that the firm and the corporation were not identical 
was a fraud in law which invalidated the insurance contract at the election of 
the insurer. See Fifer v. Clearfield A Cambria Coal A Coke Co., 103 Md. 1 ; 
Boulton V. Jones, 2 Hurlst A N. 564; Boston Ice Co. v. Potter, 123 Mass. 
28; Brighton Packing Co. v. Butcher's Slaughtering A Melting Ass'n, 211 
Mass. 398; Werlm v. Equitable Surety Co., 227 Mass. 157. 

JURY trial. 

Trial by jury is incompatible with the entire scheme of the Workmen's Compensa- 
tion Act, which confers a fixed and certain statutory indemnity for personal 
injuries which an employee may sustain, without the delay and uncertainty 
which are necessarily incident to the enforcement of his common-law rights. 
See Young v, Dimcan, 218 Mass. 346. 

findings of fact. 

Where the Board finds as a fact that a contract of insurance was with the W. D. S. 
Company, a corporation, and that certain persons who were members of a co- 
partnership doing business under that name were not the persons insured 
under the statute, such findings are conclusive when supported by evidence. 
Donovan's Case, 217 Mass. 76; Meley's Case, 219 Mass. 136. 

Report of Member of Industrial Accident Board. 

The member of the Industrial Accident Board appointed 
under the provisions of Part III, sections 5 and 7, chapter 751, 
Acts of 1911, and amendments thereto, having heard the par- 
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ties in the above cases at the rooms of the Industrial Acci- 
dent Board, State House, Boston, Mass., on April 9 and May 
22, 1918, and June 30, 1919, reports as follows: — 

Appearances: Frank Leveroni, Esq., for claimant; Louis 
C. Doyle, Esq., for Travelers Insurance Co.; Sawyer, Hardy, 
Stone & Morrison (Gay Gleason, Esq., of counsel) for Em- 
ployers' Liability Assurance Corp., Ltd. 

Agreed: That employee was killed in course of employment 
at Whitinsville, July 3, 1917; that death arose out of the em- 
ployment; that W. D. Smith reported the injury and death to 
the Industrial x\ccident Board on July 20, 1917. 

Claim: Claim for compensation was filed against th6 Trav- 
elers Insurance Company on August 14, 1917, and against the 
Employers' Liability Assurance Corp., Ltd., on Jan. 9, 1918. 

Questions: (1) Whether the employer was a subscriber with 
either insurance company; and (2) dependency. 

Report of the Evidence, 

William D. Smith of 12 Rockland Street, Roxbury, called by 
the claimant, testified that he is a general contractor and has 
been for twenty-five years. He started doing business under 
his own name in 1895 and stopped in 1906. Since 1906 he has 
worked considerably by the day; for the last four years he has 
been superintendent for the State Highway Commission of 
Maine, and last year did a little work for Jiimself. He has 
worked regularly most of the time in Maine. Witness did a 
job out in Whitinsville for the Globe Indemnity Company. He 
had no contract with them. He went out there the fall pre- 
viously to superintend a job for the man wh6 had the contract, 
and stayed there a short time, and later the bonding company 
took it over. The contract was in such jel condition that he saw 
the bonding company and made arrangements to take the con- 
tract with a man named Cavanaugh, and the contract was 
given in Mr. Cavanaugh's name, but it was intended that it 
should be in W. D. Smith's name; the reason why it was not 
was because Cavanaugh's financial standing was better than 
W. D. Smith's. Witness did the job and superintended it and 
looked after the business just the same as if it were his own. 
Witness did not receive any salary; he was to share in the 
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profits and losses. Mr. Cavanaugh had one of his men, Patrick 
Leary, pay the men. Witness hired the men, fixed their wages, 
their employment; what they were to do, and directed them. 
There was no stipulated amount that he was required to put 
in, but when Mr. Cavanaugh's man was not there he would 
use his own money. Witness could not tell the exact amount, 
but it was somewhere around $1,000. There was no written 
agreement between witness and Mr. Cavanaugh, only an oral 
one, and this was made when the job was taken. May 8, 1917. 
The agreement was made at the Parker House, Boston. Mr. 
Cavanaugh's name is James F., and he lives in Manchester, 
N. H. Witness' contract or talk was with James F. Cav- 
anaugh, and whatever he did was with Mr. Cavanaugh in- 
dividually. When asked what certain initials meant on a brass 
check they used on the work, witness replied that he did not 
know; that Mr. Cavanaugh sent them down and they used 
them. Patrick Leary, the paymaster, was employed by Mr. 
James F. Cavanaugh. Witness has known James F. Cavanaugh 
fifteen years, and has known Cavanaugh Brothers the same 
length of time. James F. Cavanaugh had this contract with 
witness out in Whitinsville. Witness supposed that Leone was 
working for Mr. Cavanaugh. Witness thinks he saw Cav- 
anaugh's brother down at the works once, and they talked 
about general work, not particulariy about this job. Witness 
left the job Aug. 28, 1917. He was on the job when Leone was 
killed. When asked if he made out the report, signed it and 
sent it to the Board, he replied that he presumed so. Witness 
stated that the report of injury looks like his son's writing — 
report of fatal injury looks like his son's writing. His son was 
acting as timekeeper for witness. His name is William Coburn 
and he lives at the same address as witness. He is twenty-five 
years of age. When shown report of personal injury and asked 
if that was his writing, replied that it was not, and does not 
remember ever signing his name to it, and the same applies to 
the previous one made out. Mr. Jones of the Southbridge 
Engineering Company had the job previous to the Globe In- 
demnity Company. The Southbridge Engineering Company 
has gone out of business. The job was being done for the 
Massachusetts Highway Commission. Witness had 40 men 
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working on this job, and was paying them $3.60 a day for a 
nine-hour day. When witness went on this job he arranged 
for insurance with Mr. Thomas J. Nolan of Boston whose place 
of business is at 75 State Street. Witness has done some busi- 
ness with Mr. Nolan before, but not very much. Witness does 
not remember when it was, but it was before they started the 
work. When summonsed, he was notified to bring his policies 
in with him to-day, but forgot them. He was insured with the 
Travelers Insurance Company. (Mr. Doyle produced a dupli- 
cate policy subject to having the original sent in by Mr. Smith 
and having them compared. He does not know whether or not 
it is an exact duplicate.) W^itness was the W. D. Smith Com- 
pany. It had been a corporation, but had gone out of existence. 
It was a partnership, and he supposed that he and Mr. James 
F. Cavanaugh were W. D. Smith Company. The policy was 
sent to him by Mr. Nolan. Witness did not post any notices, 
but it was generally understood that they were insured. Wit- 
ness told his employees by word of mouth that they were in- 
sured. On July 3, 1917, W. D. Smith Company was the same 
as on May 8, — James F. Cavanaugh and W. D. Smith. The 
job was completed November, 1917. James F. Cavanaugh was 
on the job some, to see how it was getting along. They talked 
the job over. 

To Mr. Doyle: There was a corporation at one time, the 
W. D. Smith Company, which was incorporated in Maine. 
Witness does not know when the charter was suspended, but 
it was some years ago. Since that time W. D. Smith Company 
did a job under that name in WoUaston. The Whitinsville job 
was taken in Cavanaugh's name. The job was done by Cav- 
anaugh and Smith as copartners. At that time the corporation 
had been suspended; it had not registered in this State and 
had no power to do business here. Before this Cavanaugh and 
witness had done business together. Before taking this job he 
talked it over with Mr. Cavanaugh at the Parker House, Bos- 
ton. A representative of the Globe Indemnity was also present 
at this time. At that time a contract was made between the 
Globe Indemnity and Cavanaugh. The contract was taken in 
Cavanaugh's name because he had a financial standing and 
witness did not. The arrangement made between witness and 
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Cavanaugh was known to the Globe Indemnity Company, and 
it was talked over at the conference. The financing of the job 
was talked over at the conference. Mr. Cavanaugh was to fur- 
nish most of the money; witness was to furnish some of the 
general expenses. The profits were to be divided equally be- 
tween witness and Mr. Cavanaugh. Witness was to superin- 
tend the job, but did not draw any salary on the job. There 
was no interest paid Cavanaugh for the money he put in. 
After that arrangement was made at the Parker House the in- 
surance was taken out. Mr. Cavanaugh furnished a bond to 
the Globe Indemnity Company. By arrangement made with 
Mr. Nolan, witness had him meet Mr. Cavanaugh at the Parker 
House. That meeting was in regard to the bond they were 
to give the Globe Indemnity Company. Witness had made an 
application for the bond that day from Mr. Nolan. Mr. Cav- 
anaugh said he would get the bond in Manchester, and he and 
Mr. Nolan had some dispute. Witness went jn the next day 
and told Mr. Cavanaugh that they would give the insurance to 
Mr. Nolan, and witness ordered the job covered with insurance 
the next day with Mr. Nolan. Mr. Cavanaugh told witness that 
it was all right to place the insurance with Mr. Nolan. Wit- 
ness placed the insurance and he presumed it was left entirely 
to him. Witness received a bill from Mr. Nolan for the insur- 
ance, and in reply witness wrote a letter to Mr. Nolan. (When 
shown photograph of letter witness testified that it was a cor- 
rect copy.) The letter is as follows: — 

JuNB 13, 1917. 
T. J. Nolan & Co., 75 State Street, Boston, Mass, 

Dear Sir: — Your letter of the 11th on hand and contents carefully 
noted, and will say I did not understand the premium under compensation 
policy was to be paid until the job was practically done, because there is no 
way to determine the amount until that time.- However, I have sent 
your bill to Mr. Cavanaugh as he handles those matters. 

Yours respectfully, 

W. D. Smith. 

The above is the letter which he sent to Mr. Nolan when he 
sent witness the bill. Mr. Nolan wrjte for witness to send back 
the policies. Witness does not remember whether this was 
before the accident or not. Witness does not remember Mr. 
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Nolan writing him, but he remembers having a conversation 
over the telephone with Mr. Nolan, but it was some time after 
the accident. He remembers Mr. Nolan calling him up and 
asking him to return the policies, but witness did not do it. 
Witness presumes this was before the accident happened. 
When asked if Mr. Cavanaugh had written to Mr. Nolan tell- 
ing him to cancel the policies, that he had authority to do so, 
witness replied that so far as his interest was concerned he did 
not have that authority. He would want to know he was in- 
sured, and that was the reason why he placed the policies with 
Mr. Nolan. 

To Mr. Doyle: When asked if he had the summons with him, 
witness stated that he had. The summons required him to 
bring with him "all policies of insurance under the workmen's 
compensation and issued by any insurance company to insure 
W. D. Smith Company or M. Cavanaugh & Company or Cav- 
anaugh Brothers or J. F. Cavanaugh to cover a job at Whit- 
insville where said Leone was killed; all contracts; correspond- 
ence concerning the work at said Whitinsville by whomsoever 
executed; all correspondence and copies of correspondence be- 
tween yourself or the W. D. Smith Company or Thomas J. 
Nolan, Cavanaugh Brothers, or J. F. Cavanaugh, in relation to 
compensation insurance or cancellation of same; all the cor- 
porate records of the W. D. Smith Company, including its 
charter and minutes of meetings; letters from the State of 
Maine regarding suspension of said charter.'' Witness brought 
none of the above. Witness received the following letter from 
Thomas J. Nolan & Co.: — 

June 19, 1917. 
W. D. Smith Company, Whitinsville^ Mass, 

Gentlemen: — We have your letter relative to insurance premium for 
workmen's compensation and public liability insurance. These premiums 
are always due in thirty days, and are based upon the estimated amount 
of the pay roll. The final adjustment is made after the expiration of the 
insurance. Will you please return the policies to us for cancellation. Mr. 
Cavanaugh writes us that he has taken care of the insurance in Manchester, 
and that he told us there in the Parker House a month ago. In order to 
save loss to ourselves we must have the policies. 

Yours truly, 

Thomas J. Nolan & Co. 
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Witness also received the following letter dated June 25, 
1917: — 

June 26, 1917. 
W. D. Smith Company, Whitinmlle, Mass, 

Gentlemen: — We wrote you a week ago asking you to return certain 
policies of the Travelers Insurance Company for cancellation. We wish 
you would do so as long as it is the wish of Mr. Cavanaugh not to pay for 
them. If the policies are lost we should be notified so that a lost policy 
receipt can be obtained. 

Yours truly, 

Thomas J. Nolan & Co. 

In addition to the above letters he received a telephone call 
from Mr. Nolan in which he asked witness to return the poli- 
cies, and he refused to do so. 

To Mr. Gleason: His reason for refusing to return the poli- 
cies was that he wanted to be sure that the job was covered 
with insurance, and he wanted to talk with Mr. Cavanaugh 
personally about it, to see that he had insurance and that the 
job was covered, and did not want to return them until he 
knew for sure. Before he had a chance to talk with Mr. 
Cavanaugh this accident happened. Witness was ready to pay 
Mr. Nolan himself if Mr. Cavanaugh did not; in other words, 
he was looking out for his own interest. Witness had carried 
insurance before on different jobs, and it had been his custom 
not to pay until the job was over. Witness was ready to pay 
the premium on this case as soon as it could be determined. 
It was the original plan to have the contract made out in the 
name of W. D. Smith Company, but on account of the finan- 
cial standing this was not done. The contract was between 
Cavanaugh and the Globe Indemnity Company. The supplies 
which were brought were paid for in the name of W. D. Smith 
Company. Cavanaugh did not direct the job; witness had full 
charge of it. 

To Mr. Donahue: Witness did not file any certificate with 
the town clerk in Southbridge or city clerk in Boston saying 
who the partnership was. Witness will send in those policies. 

To Mr. Doyle: Witness had received a bill from Mr. Nolan, 
and it was in response to this bill that witness wrote the letter 
of June 13 to Mr. Nolan, stating that he would not pay until 
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the end of the job. Witness would have paid the bill, but was 
waiting to see Mr. Cavanaugh; he was going to make Mr. 
Cavanaugh pay it. 

William M. Magoun, called by the claimant, testified that he 
is general manager of the Massachusetts Rating and Inspection 
Bureau, which is a voluntary association of insurance companies 
transacting the business of workmen's compensation in Massa- 
chusetts. It is one of the rules of the Bureau that insurance 
companies issuing Massachusetts policies shall file a portion 
of such copy with the Bureau. When asked if W. D. Smith 
or W. D. Smith & Co. were insured on a job in Whitinsville, 
Mass., under date of July 3, 1917, witness replied that the only 
evidence he has in regard to that is a copy of the policy issued 
by the Travelers Insurance Company and such correspondence 
with the insurance company in which they state that they did 
not consider the policy was ever in effect. He has no record 
with regard to a policy issued to James F. Cavanaugh or 
Cavanaugh Brothers on the same date. 

Question by Mr. Donahue: If they had a Massachusetts 
policy covering a Massachusetts job they should have a record 
of it. 

Thomas J. Nolan, called by Mr. Doyle, testified that he is in 
the insurance brokerage business under the name of Thomas J. 
Nolan & Co., at 75 State Street, Boston. At some time he had 
a talk with Mr. Smith relative to insuring a job at Whitinsville, 
at his oflSce at 75 State Street, Boston. He had no talk with 
Mr. Cavanaugh at the Parker House before the policy was 
issued, but his brother talked with both Mr. Smith and Mr. 
Cavanaugh at the Parker. The premium on the policy was not 
paid. On June 11 witness wrote to Mr. Smith relative to a 
payment of the premium, as follows: — 

June 11, 1917. 
W. D. Smith Company, 12 Rockland Street, Roxbury, Mass. 

Deak Sik: — Your workmen's compensation premium amounting to 
$122.90, and public premium amounting to $25, are now due. 

Will you kindly send us a check for the premium. The companies 
always insist on payment in thirty days, although the bonding companies 
allow a longer time. 

Trusting that we may be favored by you, we remain 

Yours truly, 

Thomas J. Nolan & Co. 
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He received a reply to that letter, signed by Mr. Smith, 
which is as follows: — 

June 13, 1917. 
Thomas J. NoLAif & Co., 75 State Street, Boston, Mass. 

Deab Sirs: — Your letter of the lltl^ on hand and contents carefully 
noted, and will say I did not understand the premium on a compensation 
policy was to be paid until the job was practically done, because there is 
no way to determine the amount until that time. However, I have sent 
your letter to Mr. Cavanaugh as he handles those matters. 

Yours respectfully, 

W. D. Smith. 

Later he received a letter from Mr. Cavanaugh under date of 
June 18, which is as follows: — 

June 18, 1917. 
Messrs. T. J. Nolan & Co., 75 State Street, Boston, Mass, 

Dear Sirs: — If you have any insurance on the job at Whitinsville 
I would deem advisable to cancel same, as I had this all taken care of and 
insured with the at Manchester, N. H., 

when we first started the job. 

I thought Mr. Nolan understood me the night I met him at the Parker 
House, and I told him I would have to give the business to some one in 
this city. 

Trusting you will understand the situation, I am 

Yours very truly, 

The Mr. Nolan referred to in the above letter is witness' 
brother. Witness wrote to Mr. Cavanaugh and talked with 
Mr. Smith over the telephone. The letter which he wrote to 
Mr. Cavanaugh is as follows: — 

June 19, 1917. 
James F. Cavanaugh, Manchester, N, H, 

Dear Sir: — We have your fetter of even date relative to insurance at 
Whitinsville. We desire to state that we were given an order by Mr. Smith 
and regret very much to have it countermanded now. We understood that 
evening at the Parker House that you were to take care of the bond only. 
However, no harm has been done, and we hope that at another time we will 
be able to do some business with you. 

Yours truly, 

The next he heard from Mr. Cavanaugh was when he came 
into the office on July 3. Witness talked with Mr. Smith over 
the telephone on June 14 and asked him to return the policy. 
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He wrote a letter under date of June 25, 1917, which is as 
follows: — 

June 25, 1917. 
W. D. Smith Company, Whitinsville, Mass. 

Gentlemen: — We wrote you a week ago asking you to return certain 
policies to the Travelers Insurance Company for cancellation. We wish 
you would do so as long as it is the wish of Mr. Cavanaugh not to pay for 
them. If the policies are lost we should be notified so that a loss policy 
receipt can be obtained. 

Yours truly, 

Subsequently he talked with Mr. Smith over the telephone 
on July 2. Mr. Smith said that he had searched for the policies 
but could not find them. Witness told him that they had been 
mailed to his home in Roxbury. Mr. Smith said he would 
return them as soon as he found them, and that was the last 
witness heard from Mr. Smith before the accident. 

Questioned by Mr. Donahue, witness said that the insurance 
companies keep the applications for insurance. 

Questioned by Mr. Gleason, witness testified that they do not 
have any stamp of cancellation or any notice of cancellation; 
they just mark on the outside of the policy, "Canceled, not 
taken." All his dealings with regard to the policy and the 
taking out of it were with Mr. Smith. His reason for being so 
anxious to get the policy from Mr. Smith was because the 
company would hold him liable for the premium if he did 
not get the -policy back within a reasonable time. On June 11 
there was a premium, so far as workmen's compensation was 
concerned, due of $122.90. This was due on June 11 and it 
has not been paid. Witness did not send in any notice to the 
Travelers Insurance Company prior to July 2 saying that the 
policy was canceled. When a policy, which has been issued by 
them, has been canceled, they are supposed to return it to the 
insurance company. So far as he is concerned the T. J. Nolan 
Company has never done any act of cancellation to this policy, 
either by stamp, notice sent out or letter. 

The following interrogatories and cross-interrogatories and the 
answers thereto, taken by deposition under a commission issued 
from the Superior Court for Suffolk County, at the request of the 
Board member, were read in evidence: — 
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Q. (1) What is your name in full? A. My name is Concetta Di 
Silvestre of the late Gaetano, fifty years of age of Penne. 

Q. (2) Are you the widow of Enrico Leone, who died on or about 
July 3, 1917, in the United States? A. I am the widow of Enrico Leone 
who died the 3d of July, 1917, in the United States. 

Q. (3) If you answer to the preceding question in the afl&nnative, state 
when you were married to the said Enrico Leone. A. I married Enrico 
Leone the tenth day of May, 1894, before a civil officer of the CJommimity 
of Penne. 

Q. (4) Have you any children bom of the said Enrico Leone, and if so, 
what were their respective ages on July 3, 1917? A. I had no children by 
the said Enrico Leone. 

Q. (5) Did your husband emigrate to the United States? A. My 
husband emigrated to the United States. 

Q. (6) K your answer is **yes," state the date of the sailing for the 
United States and the reason for his doing so. A. He emigrated on the 
tenth day of September, 1916, for the purpose of getting work. 

Q. (7) State whether your husband, the said Enrico Leone, wrote 
you during the time that he was in the United States and up to the time 
of his death. A. My husband did write to me during the time he was in 
America and up to the date of his death. 

Q. (8) Did your husband send you any money during the time he was 
in the United States and up to the time of his death? A. My husband 
did send me money during the time he was in America and up to the date 
of his death. 

Q. (9) If so, state how often such money was sent and how much was 
sent you, approximately, during the year preceding July 3, 1917. A. My 
husband sent me money every month, in amount, 100 or 200 lire during 
the ten months he was in America, and from September, 1916, to July, 
1917, he sent in all 1,500 lire, 

Q. (10) State by which means your husband sent you this money. 
A. My husband used to send me money through the Banca Berardini of 
Boston. 

Q. (11) If you answer question 8 in the affirmative, please state whether 
or not there was any other person or persons helping you financially during 
the year preceding July 3, 1917. A. During the year preceding July, 1917, 
no other person contributed financially to my support. 

Q. (12) During the year preceding July 3, 1917, did you own any real 
or personal property? A. During the year preceding July, 1917, 1 did not 
purchase any real estate, but I did buy for mjrself a bed and a few kitchen 
utensils. 

Q. (13) If you answer question 8 in the affirmative, state whether or 
not during the year preceding July 3, 1917, the money which your husband 
sent you represented the whole source of your maintenance. A. During 
the year preceding July 3, 1917, the money that my husband sent me con- 
stituted all my support. 
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Cross-interrogatories, 

Q. (1) Please give your full name. A. My name is CJoncetta Di 
Silvestre of the late Gaetano. 

Q. (2) Were you and your children living with the said Enrico Leone 
inunediately prior to his emigration? A. I lived with Enrico Leone before 
he emigrated, and I had no children. 

Q. (3) During the year prior to July 3, 1917, did you receive any 
money from your husband? A. During the year preceding July 3, 1917, 
I received money from my husband. 

Q. (4) If your answer to question No. 3 is in the aflSrmative, state the 
dates and amounts received, and through what agency and how sent. A. 
I received at times 100 or 200 lire per month, in all, about 1,500 lire, through 
the Banca Berardini of Boston. I do not remember the dates precisely. 

Q. (5) During the year prior to July 3, 1917, did you or any of your 
children engage in any work or labor other than the care of your household 
and the custody of your children? A. During the year preceding July 3, 
1917, 1 did no other work but that of domestic work. 

Q. (6) If your answer to question No. 5 is in the affirmative, state the 
amount of revenue, either in money, farm products or otherwise which 
you or your children received from such employment during the said year. 
A. I have answered the preceding answer negatively. 

Q. (7) If your answer to question No. 5 is in the affirmative, state what 
disposition you made of any revenue received from such work or labor. 
A. I have answered the preceding answer negatively. 

Q. (8) Were any contributions made by relatives, friends or any other 
persons for the support of yourself and your children during the said year? 
If so, state the dates and amounts of such contributions. A. No parents, 
no friends and no other person contributed to my support during the year. 

Q. (9) Do you or your children own any real or personal property? 
If so, describe such property and its value. A. I do not own any real 
estate. I simply own small pieces of furniture of the value of about 100 
lire. 

Q. (10) What was the approximate cost of living for you and your 
children during the year prior to July 3, 1917? A. For my support during 
the said year I spent that which my husband sent me from America, that 
is, 1,500 lire. 

Q. (11) When did you first see or have read to you or learn of the sub- 
stances of (a) the interrogatories, {h) the cross-interrogatories in the above 
case? State fully. A. To-day, is the first time that I am asked to submit 
to your interrogatory and to this present one. Prior to this I was not told 
of these proceedings. 

Q. (12) Who owned the house in which you lived on July 3, 1917? A. 
The house in which I lived on July 3, 1917, was owned by one Alphonso 
Di Forbritis. 

Q. (13) Was rent paid for said house? If so, by whom, to whom and 
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how much per month? A. I paid my rent directly to the said Di Forbritis 
at the rate of 70 lire per year, and it was paid at the end of each year. 

Q. (14) How much land was connected with the house in which you 
lived on July 3, 1917? A. The house in which I lived on the third day of 
July, 1917, had no land connected with it. 

Q. (15) What did you raise on said land? A. I answered the preceding 
answer negatively. 

Q. (16) What did you do with the crops raised on said land? A. I 
answered the preceding answer negatively. 

Q. (17) Give the amount received from sale of said crops during^ the 
year preceding July 3, 1917. A. I answered the preceding answer nega- 
tively. 

Q. (18) Who constituted your household on July 3, 1917? A. My 
family on the 3d of July, 1917, consisted of myself and my husband, Enrico 
Leone, who emigrated. 

Q. (19) Did you have boarders or lodgers on July 3, 1917? A. I had 
no boarders up to July 3, 1917. 

Q. (20) If you answer question No. 19 in the afl&rmative, state the 
amount of board paid by each boarder per week and give the total amount 
received from all boarders and lodgers per week. A. I answered the pre- 
ceding answer negatively. 

Q. (21) Did you keep any live stock on July 3, 1917? A. I had no Uve 
stock on July 3, 1917. 

Q. (22) If you answer question No. 21 in the affirmative, state exactly 
what Uve stock you kept, and give all revenue received from said Uve 
stock during the year preceding July 3, 1917. A. I have answered the 
preceding answer negatively. 

Q. (23) Who owned said live stock, when was it bought and by whom? 
A. I have answered the preceding answer negatively. 

Member's Decision. 

There is no evidence here that the employers were in- 
sured by the Employers' Liability Assurance Corporation, Ltd. 
Moreover, the claim against this insurer was not filed within 
the period prescribed by the act. The claim against this in- 
surer is dismissed. 

The evidence shows that the relation between William D. 
Smith and James F. Cavanaugh was that of partners, and that 
the deceased was an employee of the partnership. Smith had a 
right to enter into a contract of insurance for the partnership. 
It is w^ell settled that a person, firm or corporation may assume 
or be known by different names, and contract accordingly, and 
that contracts so entered into will be valid and binding if un- 
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affected by fraud. William Gilligan Co. v. James J. Casey, 
205 Mass. 26, and cases cited at 31. 

Smith and Cavanaugh could have contracted with the Trav- 
elers Insurance Company as the W. D. Smith Company, and 
such a contract would have been valid and binding in the ab- 
sence of fraud. Clement v. British American Assurance Co., 
Ill Mass. 298; 5 N. E. 847. 

But the contract of insurance here is with the W. D. Smith 
Company, "a corporation." Smith and Cavanaugh were not 
a corporation and were not the persons with whom the insurer 
contracted. A person or corporation has the right to select and 
determine with whom he will contract, and cannot have another 
person thrust upon him without his consent. As he may con- 
tract with whom he pleases, the sufficiency of his reasons for 
so doing cannot be inquired into. Boston Ice Co. v. Potter, 
123 Mass. 28; 25 Am. Rep. 9. 

There is no evidence here of fraud on the part of Smith, un- 
less it is the fraud of non-disclosure. The application for in- 
surance is not in evidence, but Smith knew from the policy 
that the insurer was contracting with a corporation and not 
with him as an individual or with him and Cavanaugh as 
partners. 

My ruling is that the employers in this case were not in- 
sured with the Travelers Insurance Company to pay compen- 
sation to their employees. Werlin i\ Equitable Surety Co., 227 
Mass. 377, 116 N. E. 484; Notre Dame School Sisters v, Kusnitt, 
125 Md. 323, 93 Atl. 928, L. R. A. 1916D, 792; Fifer v.. Clear- 
field & C. Coal and Coke Co., 103 Md. 1, 62 Atl. 1122; Fay v. 
Hill, 249 Fed. 415. 

Of the following requests for rulings made by the insurer, 
Nos. 1, 2, 3 and 4 are granted; No. 6 is denied; No. 5 is im- 
material. 

1. As a matter of law, the dependent is not entitled to compensation 
from the Travelers Insurance Company. 

2. If the contract for the work under construction at the time Leone 
was killed was let out to Cavanaugh, and was being executed by him 
through Smith as his agent, or by Cavanaugh and Smith as copartners, the 
Travelers Insurance Company is not liable to pay compensation in this 
case because it issued a policy of insurance on W. D. Smith Company, a 
corporation. 
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3. As a matter of law, W. D. Smith CJompany was not a subscriber 
withip the meaning of the Compensation Act. 

4. As a matter of law, the employers of Leone when he was killed were 
not insured under the provisions of the CJompensation Act with the 
Travelers Insurance Company. 

5. As a matter of law, the policy issued by the Travelers Insurance 
Company to the W. D. Smith Company was a nulUty because the charter 
of said corporation had been suspended by the state of incorporation. 

6. As a matter of law, if the policy issued by the Travelers Insurance 
Company fjO W. D. Smith Company was ever vaUd, it was effectively 
canceled prior to the injury to Leone. 

The claim for compensation is dismissed. 

Frank J. Donahue. 
Filed Wednesday, Sept. 10, 1919, at 9 a.m. 

Report of Member of Industrial Accident Board. 

This case was referred back to the Board member for the 
purpose of hearing new evidence on Wednesday, Jan. 7, 1920, 
at 9 A.M. 

Appearances: Frank Leveroni, Esq., for claimant; Louis C. 
Doyle, Esq., for Travelers Insurance Company; Sawyer, Hardy, 
Stone & Morrison (Gay Gleason, Esq., of counsel) for Em- 
ployers' Liability Assurance Corp., Ltd. 

Questions: The questions are the same as at the original 
hearing, i^e,, (1) whether the employer was a subscriber with 
either insurance company; and (2) dependency. 

Report of the Enidence. 
William D. Smith, called by the claimant, testified that he is 
the W. D. Smith who testified in this case before. At the 
time witness applied for insurance on this job where Leone 
was killed he was doing no other work under the name of 
W. D. Smith Company in Whitinsville. Whatever insurance 
was written was for this particular job where Leone was killed. 
This was the only job they did at that time. Witness applied 
for insurance on that job from T. J. Nolan & Co. Witness 
talked with Mr. Nolan about who was to do that job down 
there. Witness first talked with Mr. Nolan about the bond, 
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and Mr. Cavanaugh said he was going to place the bond some- 
where else; then witness talked with Mr. Nolan about the 
insurance on the job. Witness told Mr. Nolan that he wanted 
the insurance with the W. D. Smith Company. The W. D. 
Smith Corporation was to do the work. Asked if, as a matter 
of fact, the corporation did the job, witness stated, so far as he 
knew they started in, but Mr. Cavanaugh paid the bills. The 
W. D. Smith Company actually did the work. The W. D. 
Smith Company was a Maine corporation. Witness knew 
about the charter having been suspended. Witness wrote to 
the Secretary of State regarding the condition of the company 
and the way of doing business, and he wrote to witness that 
by sending him $35 the company could renew the charter. 
Witness spoke to Mr. Cavanaugh about it, and Mr. Cavanaugh 
said he would send the $35. "Q. And then this job that was 
being done where Leone was killed was done, in fact, by the 
W. D. Smith Company?" 

Mr. Doyle: Just a minute. 

Mr. Donahue: Excluded. 

Mr. Bailen: Save my rights. 

Leone was employed by witness under the name of the 
W. D. Smith Company, doing work for the Massachusetts 
Highway Commission urider contract. Leone was employed by 
the W. D. Smith Company as a corporation. Witness cannot 
state how many notices were posted, but they were put up on 
the tool boxes, and where they usually go. 

Mr. Bailen: I offer this in evidence (Notice to Employees 
and marked "Exhibit I"). 

Mr. Doyle: I object to it, unless that is one of the original 
notices put up on the job. 

Witness has not one of the original notices which were put 
up. Asked if the one offered in evidence was an exact copy, 
except for the name, witness testified, "Well, it is an exact 
copy as far as I know. Those are the usual notices we put 
up on the job. I have not read it in detail, but I should judge 
it was the usual." Mr. Cavanaugh was advancing money for 
the corporation on this particular job. There was talk between 
witness and Mr. Cavanaugh before they started the job about 
sending $35 to the Commissioner of Corporations in the State 
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of Maine. Witness does not know whether or not Mr. Cava- 
naugh sent the money. 

Cross-examined, witness testified that he came here and testi- 
fied before upon the summons of Mr. Leveroni. Witness does 
not remember the name of the attorney, but he remembers 
being here and testifying, and that this matter was gone into 
at some length. At the previous hearings witness testified to 
the best of his memory at that time and is doing the same 
now. Asked if he remembered testifying that "the contract 
was in such a condition that he saw the bonding company and 
made arrangements to take the contract with a man named 
Cavanaugh, and the contract was given in Mr. Cavanaugh's 
name, but it was intended that it should be in W. D. Smith's 
name, but the reason why it was not was because Cavanaugh's 
financial standing was better than W. D. Smith's," witness 
stated that was substantially correct. The contract with the 
bonding company was in Mr. Cavanaugh's name, and then Mr. 
Cavanaugh made some arrangement with witness to do the 
work. Asked if he remembered the following: "Witness did 
the job and superintended it and looked after the business 
just the same as if it were his own. .Witness did not receive 
any salary; he was to share in the profits and losses," and is 
it true, witness stated, "Yes." If there were any profits on 
this job, Mr. Cavanaugh and witness were to have a certain 
share. The brass checks were used as nlimbers, and both 
witness and Mr. Cavanaugh sent some down, and they were 
used at random, there being no company of any kind on them. 
Asked if he remembered testifying that "the W. D. Smith 
Company had been a corporation, but had gone out of exist- 
ence; it was a partnership, that is, at the time of this affair, 
and he supposed that he and Mr. James F. Cavanaugh were 
W. D. Smith Company," witness stated that he does not 
remember the exact words, but remembers something of the 
kind. Asked if it was not a fact that at the time of this 
insurance, at the time of this accident, the W. D. Smith Com- 
pany as a corporation was out of existence practically, witness 
stated he knew it was out of existence, but they expected to 
renew it and do business under W. D. Smith Company, and 
as a matter of fact, we did business and bought materials and 
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supplies and paid bills under the name of W. D. Smith Com- 
pany on that job. Witness remembers that those notices were 
posted. Witness would not say they were of the Travelers 
Insurance Company. Witness knows there were insurance 
notices posted, but does not know with what company or 
whether they designated any particular company; as a matter 
of fact, they do not designate the company that the work is 
insured with, that witness has ever noticed. Witness did not 
notice whether or not the notice which he identified was with 
the Travelers Insurance Company, but he knows there were 
notices posted on the job. Witness does not remember where 
the notices came from, but he remembers ordering them put 
up on the job. Asked to explain why he testified at the hearing 
in April, 1918, that "Witness did not post any notices, but it 
was generally understood they were insured," witness stated 
that he has not testified at all that he posted the notices; he 
testified that he had them posted. Asked if he meant to imply 
that while he did not personally post the notices, he had them 
posted, witness stated that he did not mean that; if his atten- 
tion had been called to that particular thing he would have 
answered it in that way. Q. "But why did you say 'But it 
was generally understood they were insured'? Why didn't you 
say, *I ordered them posted'?" A. "I cannot remember 
about that." Q. "And you do not know why?" A. "No, 
I do not." Witness does not remember testifying that James 
F. Cavanaugh had this contract with him out in Whitinsville 
and that Leone was working for Mr. Cavanaugh, but if it is in 
the report of the evidence, he would not say that he did not. 
Witness intended some time or other to have this corporation 
revived, and talked with Mr. Cavanaugh about it and asked 
him to send some money down to pay the taxes. The corpora- 
tion had been suspended for non-payment of taxes. Witness 
does not know when it became effective. If the Secretary of 
State's certificate states that it became effective Dec. 1, 1913, 
there is no question but what it is right. Witness told Mr. 
Cavanaugh it had been suspended and it was necessary to send 
some money to have it revived. Witness had this talk with 
Mr. Cavanaugh about the time they negotiated for the con- 
tract; it was before the insurance was placed. Witness knows 



Digitized by LjOOQ IC 



308 

that Mr. Cavanaugh did not send the money. Witness knows 
that the charter of the W. D. Smith Company has never been 
revived. Q. "Now, then, when you say that the work at 
Whitinsville was being done by the W. D. Smith Company as 
a corporation, do you mean that you and Cavanaugh were 
doing the business under the name of the W. D. Smith Com- 
pany?" 

Mr. Bailen: I pray your honor's judgment on that. 

Mr. Donahue: What is yoiu* objection? 

Mr. Bailen: The objection that so much testimony which is 
immaterial has gone in as to what this witness and Cavanaugh 
thought or felt toward each other that the principal issue is 
lost sight of, namely, the third party to the contract, the 
deceased. Now as far as the deceased is concerned, both Mr. 
Cavanaugh and Mr. Smith are absolutely estopped on the 
question of corporation. 

Mr. Donahue: Mr. Doyle's question seems to bring out an 
explanation of a statement of a certain fact in response to one 
of your questions, as I understand it, and he might have 
objected on that ground. 

Mr. Bailen: May I make one further statement. I don't 
want to be misunderstood as to the estoppel as to their per- 
sonal relations, providing the court will have in mind the point 
that I am making, that it does not affect the deceased, whatever 
may have been the relations between Cavanaugh and this man. 

Mr. Doyle: Read the question. 

Mr. Bailen: That is subject to my objection. 

Witness supposed it was done under the W. D. Smith Com- 
pany at that time. Witness means that he and Cavanaugh 
were doing the work under that name. The corporation was 
out of existence; witness did not know whether Mr. Cavanaugh 
had revived it or not, but they were doing business under the 
W. D. Smith Company. Witness and Cavanaugh were splitting 
the profits if there were any. Witness does not remember 
testifying that 'job was done by Cavanaugh and Smith as 
copartners; at that time the corporation had been suspended; 
it had not registered in this State and had no power to do busi- 
ness here," but if it is in the record, he must have. Asked if 
that was just as true to-day as it was then, witness stated. 
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"Practically so, yes, sir." Witness received notice from Mr. 
Nolan that he was insured, and Mr. Nolan gave witness the 
policy. Witness does not remember whether or not he gave 
him any notice. Witness had dealings with no one else regard- 
ing this policy or the placing of it except with Mr. Nolan. 
Witness has testified before that he does not know where the 
notices came from; he does not know whether they came from 
Mr. Nolan or some one else. Witness gave the order to his 
son, who was the timekeeper. Asked if, when he stated at the 
last hearing that he did not post any notices, but it was gener- 
ally understood that they were insured, he remembered then 
that he had given his son orders to post those notices, witness 
testified that he cannot remember that he did. Asked if he had 
remembered it, would he have testified "The witness told his 
employees by word of mouth that they were insm-ed," witness 
stated that if anybody had called his attention to it he thinks 
he would have remembered it. Witness remembers telling the 
men that they were- insured, and he also knows that if they 
could see the notices they could not read them because most 
of them were foreigners and they would have to be told. Wit- 
ness remembers perfectly well now that he did order notices 
posted, because he had gone over the matter with some of the 
men who worked on the job. 

Re-direct: Witness never knew either Mr. Leveroni or Mr. 
Bailen before this case came up for hearing, and he has been 
summoned every time the case has been heard. Witness does 
not remember testifying that the W. D. Smith & Co. did a job 
in Wollaston, but they did do one previous to the one done at 
Whitinsville, as a corporation. Q. "When you testified that 
you and Cavanaugh were to share in the profits and losses of 
this job, let me ask you were there any stockholders or share- 
holders in that W. D. Smith Company at that time?" A. 
"There would not have been." 

Re-cross: The stockholders of the original corporation were 
witness, a man named Gallagher and John Regan. Gallagher 
was clerk of the company and B. C. Atticken was the attorney. 
Gallagher was down in Bangor, Me., Regan was in New Bruns- 
wick and witness was then in Maine himself. These men con- 
tinued to be the original stockholders up to the time the charter 
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was suspended, and they were all stbckholders, and that situa- 
tion had practically not changed at all. 

Re-direct: E. F. Smith was a member of witness' family. 
Witness held practically all the shares of the stock except a few 
which were owned by these other people. 

Re-cross: Witness did say that he held all of the stock of 
this company except the few shares owned by these other 
people. The 996 shares stated on the certificate were witness* 
own property, but he does not think they were ever issued to 
him. 

David B. Smith, called by the claimant, testified that he is a 
son of W. D. Smith. He was employed on the job in Whitins- 
ville, where Leone was killed, as timekeeper and general utility 
man. Witness did post up notices similar to the one shown 
him. He posted at least four or five, and did so at the request 
of Mr. Smith, his father. He posted them on the end of the 
house, on the shanties, tool boxes and one thing or another. 
Witness has been summoned several times, until this morning 
when he finally came here. Witness did not know Leone per- 
sonally. Witness sent the report of the accident. When the 
man was killed witness notified the coroner, the undertaker and 
Mr. Smith. It was not witness' business to notify the insur- 
ance company. Witness knew there were several men out on 
the job making investigations, but he does not know who they 
were. 

It was agreed by counsel that the Travelers Insurance Com- 
pany did not give the assiu*ed sufficient notice for the cancella- 
tion of this policy. 

Mr. Bailen: I offer in evidence the certificate of organization 
of a corporation under the General Law for the State of Maine, 
the twelfth day of February, 1909, of the W. D. Smith Com- 
pany, which gives the piu*pose of the corporation as building 
road beds, wharves and buildings, and general business of 
contractors (among other purposes of the corporation), in the 
State of Maine and outside of the State of Maine. (Marked 
"Exhibit II.") 

Mr. Doyle: I agree that the W. D. Smith who has testified 
here regarding this case is the identical person^ named in the 
certificate of corporation of the W. D.. Smith Company as one 
of the incorporators and shareholders. 
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Mr. Bailen: The Travelers Insurance Company offers exhibit 
of suspension of the charter. (Marked "Exhibit III.'O 

W. D. Smith, recalled by the insurer, testified that the 
premium on this policy was never paid by him. 

Mr. Bailen: Save my objection to that technically. 

Claimants Requests for Rulings, 

1. I request you to order stricken from the record any and all 
testimony which relates to the payment or non-payment of 
premium to the Travelers Insm-ance Company. 

2. Any and all testimony which tends to create a relationship 
between Smith and Cavanaugh other than a corporation. 

3. I want you to find that the deceased was employed by the 
W. D. Smith Company as a corporation engaged in the work 
of road building. 

4. I want you to find that he was killed in the com-se of his 
employment and that his dependents are entitled to com- 
pensation. 

Member's Decision, 

There is nothing in the "new evidence" offered by the 
claimant to cause me to change the decision made upon the 
evidence heard at the former hearings. Upon all the evidence 
in the case I find and rule as originally. 

As to the claimant's requests for rulings, they are dealt with 
as follows: — 

No. 1. This is immaterial, as insurer has stated that it is not 
relying upon non-payment of premium. 

No. 2. Denied. 

No. 3. Denied. Cavanaugh had the contract for doing this 
work, and it was carried on by Cavanaugh and Smith as 
partners. 

No. 4. It was agreed that employee was killed in the com-se 
of his employment, and that his injury arose out of his employ- 
ment, but as his employers were not insured under the act, 
the dependents are not entitled to compensation. Brighton 
Packing Co. v. Butchers' Slaughtering & Melting Ass'n, 211 
Mass. 398; 97 N. E. 780. 

Frank J. Donahue. 

Filed Thursday, June 3, 1920, at 9 a.m. 
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Findings and Decision of the Industrial Accident Board 

ON Review. 

The employee having filed a claim for review, the Industrial 
Accident Board heard the parties at Boston, Mass., on Thurs- 
day, July 1, 1920. 

Present: Messrs. Kennard, Parks, Donahue, Gleason and 
Cogswell. 

Appearances: Samuel L. Bailen, Esq., for claimant; Louis 
C. Doyle, Esq., for Travelers Insurance Company; Messrs. 
Sawyer, Hardy, Stone & Morrison (Gay Gleason, Esq., of 
counsel) for Employers' Liability Assurance Corp., Ltd. 

Questions: (1) Whether the employer was a subscriber to 
insurance under the act; and (2) dependency. 

The reports of the Board member contain all the material 
evidence. 

The Industrial Accident Board, on review, aflSrm and adopt 
the findings and rulings of the Board member. Decedent's 
employers not having been subscribers to insurance at the time 
of his fatal injury, no compensation is due under the act. 

Wm. W. Kennard. 
Joseph A. Parks. 
Frank J. Donahue. 
John H. Cogswell. 
Chester E. Gleason. 



Filed Friday, July 16, 1920, at 9 a.m. 



Decree of the Suprem3e Judicial Court. 

Pierce, J. This is a proceeding, under the Workmen's 
Compensation Act (St. 1911, c. 751, and amendments thereto, 
now G. L., c. 152), by the administrator of Enrico Leone who 
was killed in the course of his employment at Whitinsville 
July 3, 1917. It was agreed that the death arose out of the 
employment, and that W. D. Smith (one of his employers) 
reported the injury and death to the Industrial Accident 
Board on July 20, 1917. 
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Two questions were presented to the Industrial Accident 
Board by the insurer: (1) whether the employer was a sub- 
scriber with either insurance company, and (2) whether the 
widow was a dependent. The Board member heard the 
evidence on April 9 and May 22, 1918, and on June 30, 1919. 
He filed his decision on Sept. 10, 1919. The Industrial Accident 
Board referred the case back to the Board member for the 
purpose of hearing new evidence upon the same questions that 
were presented to him at the original hearing. St. 1911, c. 751, 
Part III, §.10; St. 1912, c. 571, § 13; St. 1917, c. 297, § 6; 
G. L., c. 152, § 10. He found: "There is nothing in the 
'new evidence' offered by the claimant to cause me to change 
the decision made upon the evidence heard at the former 
hearing. Upon all the evidence in the case I find and rule 
as originally," that is, on Sept. 10, 1919. 

In the decision referred to he found that "There is no 
evidence here that the employers were insured by the Em- 
ployers' Liability Assurance Corporation, Ltd.,'' that the 
claim against this insurer was not filed within the period 
prescribed by the act, and ordered the claim against this in- 
surer dismissed. The claimant does not contest the accuracy 
and finaHty of this finding and ruling. The Board member 
further found that the relation between William D. Smith 
and James F. Cavanaugh was that of partners, and that .the 
deceased was an employee of the partnership. The claimant 
agrees that "The deceased was employed by a firm . . . 
which was a copartnership consisting of one Smith and one 
Cavanaugh." The member further found in substance that 
the firm through Smith applied for and obtained insurance 
with the Travelers Insurance Company under the name of 
"W. D. Smith Company, a corporation;" that Smith and 
Cavanaugh were not a corporation and were not the persons 
with whom the insm-er contracted. In this connection he 
found that "There is no evidence here of fraud on the part of 
Smith, unless it is the fraud of non-disclosure. The application 
for insurance is not in evidence, but Smith knew from the 
policy that the insm-er was contracting with a corporation 
and not with him as an individual or with him and Cavanaugh 
as partners," and ruled "That the employers in this case were 
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not insured with the Travelers Insurance Company to pay 
compensation to their employees." 

Upon the findings of fact, at the request of the insurer, the 
member ruled: (1) "As a matter of law, the dependent is not 
entitled to compensation from the Travelers Insurance Com- 
pany;" (2) "If the contract for the work under construction 
at the time Leone was killed was let out to Cavanaugh and 
was being executed by him through Smith as his agent, or by 
Cavanaugh and Smith as copartners, the Travelers Insurance 
Company is not liable to pay compensation in this case because 
it issued a policy on W. D. Smith Company, a corporation;" 
(3) "As a matter of law, W. D. Smith Company was not a 
subscriber within the meaning of the Compensation Act;" 
and (4) "As a matter of law, the employers of Leone when he 
was killed were not insured under the provisions of the Com- 
pensation Act with the Travelers Insurance Company." 

The personal representative of the employee filed a claim for 
review. The Indifistrial Accident Board heard the parties on 
July 1, 1920, and filed on July 16, 1920, the finding and 
decision which follows: "... The reports of the Board 
member contain all the material evidence. The Industrial 
Accident Board, on review, affirm and adopt the findings and 
rulings of the Board member. Decedent's employers, not 
having been subscribers to insurance at the time of his fatal 
injury, no compensation is due under the act." Upon entry 
of the decision of the Industrial Accident Board in the Su- 
perior Court, "this cause came on to be heard, and it ap- 
pearing that the Industrial Accident Board has found that 
the employer of the deceased employee was not insured with 
the Travelers Insurance Company under the provisions of 
the Workmen's Compensation Act at the time of the injury 
to the employee," the Superior Court "ordered and decreed 
that the claim of the administrator of the deceased employee, 
Enrico Leone, against the Travelers Insurance Company for 
comipensation be and the same hereby is dismissed." The case 
is before this court on an appeal from the above decree. 

The one controlling fact upon which the right of the claimant 
for good or ill is to stand or fall is the finding that "The 
contract of insurance here is with the W. D. Smith Company, 
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'a corporation,"' and that "Smith and Cavanaugh were not 
a corporation and were not the persons with whom the insurer 
contracted." This finding of fact finds ample support in the 
general evidence, and in the particular and specific testimony 
of W. D. Smith, that he told Mr. Nolan (the insurance broker 
with whom he placed his application for insurance in the 
Travelers Insurance Company) "That he wanted the insurance 
with the W. D. Smith Company. The W. D. Smith Corpora- 
tion was to do the work." This finding therefore is conclusive. 
Donovan's Case, 217 Mass. 76; Meley's Case, 219 Mass. 136. 
In this case we are of the opinion that the identity of the 
insured was a material fact, and that a duty of disclosing to 
the insurance company that the W. D. Smith Corporation 
was not the W. 'D. Smith Company, a copartnership firm, 
which employed the men who were to be protected under the 
Workmen's Compensation Act, rested upon the employer of 
the decedent.. We fiu'ther are of the opinion that the non- 
disclosure of the fact that the firm and the corporation were 
not identical was a fraud in law which invalidated the in- 
surance contract at the election of the insurer. Fifer v. Clear- 
field & Cambria Coal & Coke Co., 103 Md. 1; Boulton v. 
Jones, 2 Hurlst & N. 564; Boston Ice Co. v. Potter, 123 
Mass. 28; Brighton Packing Co. v. Butchers' Slaughtering & 
Melting Association, 211 Mass. 398; Weriin v. Equitable Surety 
Co., 227 Mass. 157. 

Upon the entry of the decision of the Industrial Accident 
Board in the Superior Court the administrator moved for a 
trial by jury on the issue " whether the employer was in truth 
a subscriber or not under the act." The motion was denied and 
the administrator duly appealed to this court. The appeal 
must be dismissed. Trial by jury is incompatible with the 
entire scheme of the Workmen's Compensation Act which 
confers a fixed and certain statutory indemnity for personal 
injuries which an employee may sustain, without the delay 
and uncertainty which are necessarily incident to the enforce- 
ment of the common-law rights. The act does not deprive an 
employee of his common-law right, but requires that the 
right shall be claimed at the time of the contract of hire if the 
employee shall not then elect to waive it. St. 1911, c. 751, 
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§ 5 (G. L., c. 152). On the other hand, it takes away from the 
employer and subscriber his common-law defence of negligence 
of the employee, negligence of fellow servants and the assump- 
tion of the risk of the employment. The case of Young v. 
Duncan, 218 Mass. 345, is authority for the right to have a 
jury determine in a common-law action whether the employer 
was a subscriber and whether the employee had given notice, 
at the time of the contract of hire, of his election to retain 
his common-law rights in cases where either question is one of 
disputed fact. It is not an authority, for it does not support 
the contention of the administrator that either one of such 
questions of fact may be determined by a jury to be impanelled 
in an action under the Workmen's Compensation Act. It 
results that the decrees of the Superior Court must be affirmed* 

Filed May 28, 1921. ^''''' ^^''^^- 

Case No. 10594. (239 Mass. 331.) 

DoMiNiCK Capone, Employee. 

A. & J. M. Anderson Mfg. Co., Employer. 

London Guarantee and Accident Company, Insurer. 

INCAPACITY FOR WORK. 

If an injured employee, subsequent to the date of his injury, is in fact able to 
operate the machine upon which he was engaged at the time of his injury, and 
can secure employment at this work, he is not under any incapacity to labor 
resulting from the injury. But if the injury prevents him from pursuing his 
former employment, or if by reason of business conditions he cannot secure 
work at this occupation, and his ability to labor in other pursuits is impaired 
by the injury, this circumstance is important in determining the amoimt of 
wages he can earn, and should be taken into account in deciding what com- 
pensation should be awarded him because of his diminished capacity to work. 
While the employee, in common with others, must bear the loss resulting 
from business depression (see Dumey's Case, 222 Mass. 461), if he could not 
return to his former employment because of business conditions, and sought 
for or secured employment elsewhere which he could perform if it were not 
for his inability because of his injury, his earning power is lessened and he 
is entitled to compensation. See Sullivan*s Case, 218 Mass. 141; Duprey's 
Case, 219 Mass. 189; Septimo's Case, 219 Mass. 430; Barry's Case, 235 
Mass. 408. 

RECOMMITTAL. 

Where it has been found that because of the employee's injury his earning capacity 
is reduced, and no finding has been made that he failed to secure work at 
his former employment, or that his eflSciency in that work was in any way 
impaired, the case should be recommitted to the Industrial Accident Board 
for further hearing on this point. 
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Report of Member of Industrial Accident Board. 

The member of the Industrial Accident Board appointed 
under the provisions of Part III, section 12, chapter 751, Acts 
of 1911, and amendments thereto, having heard the parties in 
the above-named case at the State House, Boston, Mass., on 
Monday, Jan. 3, 1921, at 2 p.m., reports as follows: — 

Appearances: Maurice E. Schneider, Esq., counsel for em- 
ployee; Joseph R. Fuller, Esq., counsel for insurer. 

Question: Incapacity. 

Agreed Statement of Facts, 
Employee was injured while working on a milling machine on 
April 29, 1920. As a result of his injury the first phalange of 
the ring finger of his left hand was amputated. His average 
weekly wages were $24.96. He was paid compensation at $16 
a week up to Dec. 2, 1920, at which time it was discontinued. 

Report of the Evidence. 

Dominick Capone, the employee, testified substantially as 
follows: That he took a job in a grocery store at the corner of 
Prince and Thatcher streets after he was examined by Dr. 
Blanchard on November 22. He had to tie up bundles, lift 
boxes, and pile them up. He did general work around the 
store. He went to work on December 4 and worked about 
three hours. He gave up because he was put to work piling 
up heavy boxes and he could not work any longer. He felt 
pain in his finger. He got a job with H. D. Foss chocolate 
factory in the stock room. He had to carry boxes from the 
stock room to the trucks. The wooden boxes weighed about 
200 pounds. He went around looking for other work, but 
could not get any. He feels pain in his finger even when he 
is not working. He has pain around the bone where the scar 
is. He is also aflFected by the weather. He cannot touch a 
box, as his finger is so painful. 

By the Commissioner: That he feels the pain inside of his 
finger. He had to give up work on account of the pain. 

On cross-examination: That all he has worked since the 
accident is the time he worked three hours. He tried to look 
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for a job, and the only thing he could find was the one with 
H. D. Foss; that it was heavy work and he did not try it. 
He went to the Foss Company about December 6. 

On re-direct examination: That he went around to try to 
get a job since he left the Foss Company, but could not find 
anything. Men were being laid off and there were no jobs. 
He does not want to lift boxes. He could do sweeping. He 
went to about nine places after he left Foss Company. 

Dr. Domezio A. Costa, called by claimant, testified substan- 
tially as follows: That he saw employee about Dec. 27, 1920, 
for the first time. He could do work which did not require 
him to use the injured finger or strike it. The stump has the 
appearance of a painful one, both objectively and subjectively. 
He thought employee has some pain in the stump, and if he 
had occasion to strike it he would have a good deal more. He 
believes he has a tiny nerve caught in one of the scars, which 
would give him a certain amount of pain. He did not think 
the pain entirely due to disuse. Baking and massage might 
help him; if the pain persisted for a long time he did not see 
any other way to help him than to remove the scar and form 
a new flap. He has very little flap and practically nothing but 
skin over the bone. He could do work which required him to 
carry heavy objects, but it would give him some pain. If he 
was careful not to strike his finger he could do practically 
anything; if he strikes his finger two or three times it might 
make a neurotic out of him. He considers this an unusual case, 
as the pain does not last from six to seven months as it has in 
his case. 

On cross-examination: That the skin ought to get tougher 
the more he uses his finger, and if the skin got tougher it would 
be less sensitive. The more use he gives his finger after he 
gets accustomed to work, the less pain he will have. His finger 
will get better in time by massage and baking; no matter 
what he does, he is going to have a certain amount of pain 
because the cuticle is tender. As soon as the cuticle hardens 
up, the pain will go away in good part. He ought to be able 
to do certain types of work with little or no pain. He could 
work with small, soft objects where he would not hit his finger 
at all. As he gradually increases the strength of his finger he 
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will lift up heavier objects without pain. He would recommend 
some light work that would not cause much pain, or else have 
the present scar removed and a new stump made. From his 
talks with employee he did not seem inclined to have the op- 
eration. He would recommend light work for now, provided 
he could get it. Employee admits the pain is not bad enough 
so that he would want an operation. He says his finger is not 
getting better; that it hurts as much now as it did before he 
was operated on. He is not going to be any better three or 
four months from now, unless he does have something done to 
the end of the finger. 

On re-direct examination: That ordinarily a cut will heal in 
from eight to ten weeks, the healed part of the finger looks all 
right. 

By the Commissioner: That employee has not got a well- 
padded stump; some men might have taken off a little more 
bone and given a more fleshy pad. He thought he must have 
some nerve caught in the scar tissue. The fact he has pain 
after eight or nine months makes it an extraordinary stump. 

Employee, questioned by the Commissioner, stated that his 
finger is better and getting tougher. 

The report erf Dr. W. H. Blanchard was introduced in evi- 
dence, as follows: — 

Nov. 22, 1920. 

Examination of Dominic Capone, 17 Snow Hill Street, Boston, Mass. 

Date of examination: Nov. 22, 1920. 

Patient's statement: Working for the Albert & J. M. Anderson Mfg. 
Company as a machinist's helper, and caught his finger in a milling ma- 
chine, fourth finger, left hand. He was operated on at the Homeopathic 
Hospital and has had treatment for a tender scar since. 

Physical examination: Traumatic amputation of terminal phalanx 
of the fourth finger, left hand, with a well-placed semi luna dorsal scar 
about one-half inch from the finger tip. There is a small scar back of this 
that is now healed. There are no signs of acute or chronic inflammation. 
The skin is healthy, and the bony end is smooth and well covered. He 
complains of pain in the dorsal surface, but there is neither cause nor 
symptoms for such a condition. 

Findings : One phalanx has been amputated. The patient should return 
to work at once. 

W. H. Blanchard, M.D. 
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Board Member's Decision. 

In this case the employee, on April 29, 1920, received an 
injury arising out of and in the course of his employment. His 
average weekly wages were $24.96. His work was that of oper- 
ating a milling machine in connection with which he received 
an injury causing a traumatic amputation of the terminal 
phalange of his left ring finger. He was paid total incapacity 
compensation at $16 a week until Dec. 3, 1920, when it was 
discontinued by a Board member on application, without preju- 
dice to a hearing. 

It is found that the terminal phalange has been slower than 
usually is the case in continuing sensitive at the stump. Part 
of the stump is covered thinly with the skin, and it appears 
that there may be a filament of nerve caught in the end or near 
the surface where it strikes when the hand is working. The 
employee tried once to do heavy work in a grocery store, which 
he was obliged to give up after a few hours on account of the 
sensitive condition of the finger when doing heavy lifting. It 
appears that he is at present not in a condition by reason of the 
finger to perform general heavy work, but that he has a partial 
earning capacity, which is found to be at the rate of $12 a week 
under ordinary business and labor conditions. He is therefore 
entitled to partial incapacity compensation of $8.64 per week, 
being two-thirds the difference between $12 and his former 
average weekly wage of $24.96, said $8.64 a week to be paid 
from Dec. 3, 1920, when compensation was discontinued, to 
Jan. 3, 1921, the date of the hearing, viz., foiu* and three- 
seventh weeks, amounting to $38.26, said compensation to 
continue at the rate of $8.64 a week in accordance with the 
provisions of the act. The rights of the parties are reserved 
under section 12, Part HI. 

David T. Dickinson. 

Filed Friday, Jan. 14, 1921, at 9 a.m. 

Findings and Decision of the Industrial Accident Board. 

The insurer having filed a claim for review, the Industrial 
Accident Board heard the parties at Boston, Mass., on Thurs- 
day, Jan. 27, 1921, at 9.30 a.m. 
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Present: Messrs. Dickinson, Parks, Donahue, Gleason and 
Cogswell. 

Appearances: Joseph R. Fuller, Esq., for insurer; Maurice 
E. Schneider, Esq., for employee. 

Question: Incapacity. 

The report of the Board member contains all the material 
evidence in this case. 

The Industrial Accident Board, on review, affirm and adopt 
the findings and rulings of the Board member, under which a 
total compensation is due the employee to Jan. 3, 1921, of 
$38.26, partial incapacity compensation to be continued at the 
rate of $8.64 a week, subject to the provisions of the act. 

David T. Dickinson. 
Joseph A. Parks. 
Chester E. Gleason. 
John H. Cogswell. 

Filed Wednesday, Feb. 9, 1921, at 9 a.m. 

Dissenting Opinion. 

The question in this case is, as I see it, whether the em- 
ployee is incapacitated for the work he was doing at the time 
of his injury, i.e., operating a milling machine, and the Board's 
decision awards compensation because the employee was found 
to be unable to pile up heavy boxes in an employment at 
which he had never engaged before his injury, so far as the 
evidence shows. There is no evidence to show that he cannot 
do the work he was doing when injured, and Dr. Blanchard's 
report is evidence that he can. The scar on employee's finger, 
according to the evidence, is on the dorsal surface, and not on 
the palmar surface, so that if there is a nerve involvement it 
should not interfere with any work that he could otherwise do. 
For these reasons and because I am reluctant to believe that the 
loss of the terminal phalange on the ring finger of the left hand 
could cause loss of more than 50 per cent in an employee's 
earning capacity, as the Board find, I dissent. 

Frank J. Donahue. 
Filed Wednesday, Feb. 9, 1921, at 9 a.m. 
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Decree of Supreme Judicial Court. 

Carroll, J. The employee was injured while working on a 
milling machine on April 29, 1920. As a result of his injury 
the first phalange of the ring finger on the left hand was 
amputated. His average weekly wages were $24.96. He was 
paid compensation to Dec. 2, 1920. On a rehearing of the 
case it was found that the injured finger was sensitive, the 
stump thinly covered with skin, and that there may be a 
filament of "nerve caught in the end or near the surface 
where it strikes when the hand is working;" that the em- 
ployee obtained employment in a grocery store, but was unable 
to do work because of the condition of his finger, and on this 
account cannot perform "general heavy work;'' and that he 
has a partial earning capacity of $12 a week. He was awarded 
compensation of $8.64 a week, that being two-thirds of the 
diflFerence between $12 and his former weekly wages of $24.96 
from Dec. 3, 1920, to Jan. 3, 1921, to continue under provisions 
of the statute. The insurer appealed from the decree of the 
Superior Court affirming the findings of the Industrial Accident 
Board, on the ground that there was no evidence that the 
employee was incapacitated from doing the work of operating 
a milling machine at which work he was employed when 
injured. 

St. 1914, c, 708, § 5 (G. L., c. 152, § 35), provides that 
while the incapacity for work resulting from the injury is 
partial, the injured employee shall receive a weekly compensa- 
tion equal to 66| per cent of the difference between his average 
weekly wages before the injury and the average weekly wages 
he is able to earn thereafter. When the employee was injured 
his work was that of operating a milling machine. If on Dec. 
3, 1920 (from which time he . was found to be partially in- 
capacitated for labor), he was in fact able to operate such a 
machine and could secure employment at this work, then 
there was no incapacity to labor resulting from the injury. 
But if his injured finger prevented his pursuing his former 
employment, or if by reason of business conditions he could 
not secure work at this occupation and his ability to labor in 
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other pursuits was impaired by his injuries, this circumstance 
was important in determining the amount of wages he could 
earn, and should be taken into account in deciding what 
compensation should be awarded him because of his diminished 
capacity to work. Reduction in earning capacity occasioned 
by general business conditions and not due to the injury 
could not be considered. The statute contemplates that 
compensation is to be paid for diminished capacity to earn 
wages; and the employee, in common with others, must bear 
the loss resulting from business depression. Durniey's Case, 
222 Mass. 461. If, however, the employee could not return 
to his former employment because of business conditions, and 
sought for or secured employment elsewhere which he could 
perform, if it were not for his inability because of his injury, 
his earning power and labor efficiency were lessened within the 
meaning of the statute, and he was entitled to the com- 
pensation provided. Sullivan's Case, 218 Mass. 141; Duprey's 
Case, 219 Mass. 189. In Barry's Case, 235 Mass. 408, it was 
found that the employee was no longer able to do the work 
at which he was employed when injured; that in the general 
labor market his capability to earn wages was diminished; 
and the decree awarding compensation on this ground was 
affirmed. See Sullivan's Case, supra; Duprey's Case, supra; 
Septime's Case, 219 Mass. 430. In the case at bar it has been 
found that because of the employee's injury his earning capacity 
was reduced; but the record does not show that he failed to 
secure work at his former employment, or that his efficiency 
in that work was in any way impaired. In our opinion the 
case should be recommitted to the Industrial Accident Board 
for further hearing on this point. 

So ordered. 
Filed July 2, 1921. 
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Case No. 9980. (240 Mass. — ). 

Newton Golden, Employee. 

Worcester Electric Light Company, Employer. 

Employers Liability Assurance Corporation, Ltd., /n- 

surer. 
Gertrude R. Doyle, Masseuse. 

PROCEDURE. 

When medical fees are involved, the proper procedure to be followed is to refer the 
case to a siligle member to hear the evidence and report same to the Industrial 
Accident Board for decision, this procedure differing materially from that 
specified when the insurer and the injured employee fail to reach an agreement 
as to the compensation of the latter. In such cases the claim is assigned for 
hearing by a single member^ who files his decision, subject to review before the 
full Board. See Huzen's Case, 226 Mass. 292. 

massage as medical services. 

While the term "medical services," if used without limitation, may be susceptible 
of a broad construction, the statute dearly indicates that those words, as 
therein used (G. L., c. 152, § 30), are restricted to medical assistance rendered 
by the physician, or under his direction and control. It is not necessary to 
decide whether massage may be employed in connection with or as a part of 
treatment by a physician, and under such circumstances properly classed as 
medical services. The massage performed, so far as it appears solely upon the 
employee's request, and not as a part of treatment by a physician, was not 
medical services within the statute. See People t. Pierson, 176 N. Y. 201, 68 
N. E. 249, 63 L. R. A. 187. 

Findings and Decision of the Industrial Accident Board. 

The above case, the request of the masseuse for the approval 
of her fee for services rendered the employee under Part II, 
section 5, on the ground that this is an unusual case, was heard 
by Mr. Dickinson, representing the Board, at City Hall, 
Worcester, Mass., on Tuesday, Sept. 7, 1920, at 10 a.m. 

Appearances: J. Joseph McCarthy, Esq., counsel for em- 
ployee; Herbert H. Wise, Esq., counsel for insurer. 

Question: Whether the services of Miss Gertrude R. Doyle 
as masseuse were medical services in an unusual case for the 
employee, and if so, to what extent, and what is a reasonable 
charge. 

Agreed statement of facts made by the claimant. Miss Ger- 
trude R. Doyle, and counsel for the parties at the hearing. 

Employee was injured on March 29, 1918, while working for 
the Worcester Electric Light Company. He fell a distance of 
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20 feet, striking his shoulder, which resulted in complete 
atrophy of his right hand and arm. He was paid compensa- 
tion for seven months following the injury, and was later paid 
$500 for loss of the use of his hand. He was never paid any- 
thing for partial disability. He was treated every day from 
September, 1918, to the present time, practically one year. He 
has been treated six days a week from the Monday following 
Labor Day, 1919, to the present time, with the exception of 
Christmas Day, two days in February, and the Saturdays of 
August and September. Employee had a hospital bill of 
$17.50 in February, 1920. He was employed at the time of his 
injury as a machinist, and his wages were $19 a week. He went 
to work following the injury in October, 1918, as a watchman. 
He is an elevator freighter. The bill for massaging amounted 
to $909, which consisted of 303 treatments at $3 a treatment. 

Decision of Board, 
The Industrial Accident Board find and rule, upon all the 
evidence, that this is an unusual case under Part II, section 5 
of the act, the injury of March 29, 1918, having resulted in 
complete atrophy of the employee's right hand and arm, and 
necessitating medical treatment by the petitioner, Gertrude R. 
Dcjyle, as masseuse. 

It is found that $606, allowing $2 per treatment, is a reason- 
able bill for the services rendered by the petitioner, and this 
bill is approved for payment by the insurer. 

Wm. W. Kennard. 
Joseph A. Parks. 
David T. Dickinson. 
Chester E. Gleason. 

Decree of the Supreme Judicial Court. 

Jenney, J. The employee, on March 29, 1918, while work- 
ing for the Worcester Electric Light Company, received an in- 
jury to his shoulder resulting in the complete atrophy of his 
right hand and arm. On Jan. 15, 1920, the insurer paid to 
him, under the provisions of the Workmen's Compensation 
Act, $500 as specific compensation for "the loss of the use of 
his hand," apparently on the ground that it had been so in- 
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jured as to be permanently incapable of use. He was also 
paid compensation for seven months following the injury, but 
received nothing for partial disability. 

From early in September, 1919, to the date of the hearing 
upon the petition hereinafter described, he has been treated 
upon three hundred and three different days by Gertrude R. 
Doyle as masseuse. Her bill for services amounts to $909. 

The present proceeding was begun by the petition of the 
masseuse for the approval of her charges under St. 1911, c. 
571, Part III, § 13, as amended by St. 1914, c. 708, § 12, and 
St. 1917, c. 297, § 12, now contained in G. L., c. 152, § 13. 
This section of the statute provides that the fees of attorneys 
and physicians and charges of hospitals for services under the 
act shall be subject to the approval of the Industrial Accident 
Board. 

A petition by the masseuse for the approval of her bill was 
filed with the Board and heard by a single member, upon whose 
report of the facts the Board found that the nature of the 
injury constituted "an unusual case" (St. 1911, c. 571, Part 
II, § 5, as amended by St. 1914, c. 708, § 1, and St. 1917, c. 
198, now G. L., c. 152, § 30), inasmuch as it resulted in com- 
plete atrophy of the right hand and arm of the employee; that 
the amount was a reasonable charge for the services, and or- 
dered its payment by the insurer. 

The procedure in this case was correct. The statute did 
not provide for the decision of a single member which was sub- 
ject to review. The procedure differs materially from that 
specified when the insurer and the injured employee fail to 
reach an agreement as to the compensation of the latter. In 
such cases the claim is assigned for hearing by a single member 
of the Board, whose "decision . . . together with a statement 
of the evidence, his findings of fact, rulings of law, and any 
other matters pertinent to questions arising before him . . . 
[is] filed with the Industrial Accident Board. Unless a claim 
for review is filed by either party within seven days," the de- 
cision of the single member is enforceable under the statute. 
St. 1911, c. 751, P^rt III, § 7, as amended by St. 1912, c. 571, 
§ 12, and St. 1917, c. 297, § 4, G. L., c. 152, § 8. In the 
proceedings now considered no decision of a single member was 
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made. All that such member was authorized to do was, after 
hearing, to "report the facts ... for decision." See Huxen's 
Case, 226 Mass. 292. Inasmuch as the single member made no 
"decision," the statutory provision for a review by the Board 
was wholly inapplicable. 

We do not find it necessary to decide whether the employee's 
injury properly could have been found to constitute "an un- 
usual case," or whether payment for medical services for a 
period commencing nearly a year and a half after the accident 
could rightly have been ordered. 

The statute provides for the payment of only physicians and 
hospital. Under the procedure now considered, that which is 
to be furnished (St. 1911, c. 751, Part II, § 5, as amended by 
St. 1914, c. 708, § 1, and St. 1917, c. 198, now G. L., c. 152, 
§ 30) is "adequate and reasonable medical and hospital serv- 
ices, and medicines, where they are needed." Detailed pro- 
visions as to the selection of a physician are set forth. While 
the term "medical services," being used without limitation, 
may be susceptible of a broad construction, the statutes cited 
clearly indicate that those words, as therein used, are restricted 
to medical assistance rendered by the physician or under his 
direction and control. See People o. Pierson, 176 N. Y. 201. 

It is not necessary to decide whether massage may be em- 
ployed in connection with or as a part of treatment by a phy- 
sician, and under such circumstances properly classed as medi- 
cal services. The massage performed, so far as it appears 
solely upon the employee's request and not as a part of treat- 
ment by a physician, was not medical services within the 
statute, and the insurer is not liable therefor in this proceeding. 

The decree of the Superior Court ordering the insurer to 
pay to the petitioner the amount of her charges must be re^ 
versed, and a decree entered dismissing the petition. 

So ordered. 
Filed Nov. 26, 1921. 
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Case 7223. » (236 Mass. 407). 

Frederick Sciola, Employee, 

W. E. TiLLOTsoN Manufacturing Company, Employer. 

Employers Liability Assurance Corporation, Ltd., Insurer, 

PROCEDURE on APPEAL. 

Where the Workmen's Compensation Act provides that " any party in interest may 
present certified copies of an order or decision " of the Industrial Accident Board 
and "ail papers in connection therewith, to the superior court," whereupon 
** said court shall render a decree in accordance therewith," the filing in court of 
the required papers as a part of its records is a compliance with the statute, and 
no appeal is permitted upon questions of fact or from a decree "based upon 
an order or decision of the board which has not been presented to the court 
within ten days after notice of the filing thereof by the board; " and if the re- 
quired papers are not presented to the Superior Court in accordance with this 
requirement, it is the duty of the Superior Court to enforce the award unless 
there is legal reason to the contrary. See Young v. Duncan, 218 Mass. 346; 
Hunnewell's Case, 220 Mass. 351; McPhee's Case, 222 Mass. 1; Brown's 
Case, 228 Mass. 31; Dempsey's Case, 230 Mass. 583; Swan v. Justices of the 
Superior Court, 222 Mass. 542. 

jurisdiction of court. 

The statutory requirement as to the presentation of certified copies of an order or 
decision of the Industrial Accident Board is a condition precedent to the juris- 
diction of the Superior Court, and where the statutory requirement is not com- 
plied with, the Superior Court is without jurisdiction to enter a decree, and 
such decree, if entered, is of no effect, the clear words of the statute requiring 
the submission of copies which bear the requisite evidence of authenticity. 
The Supreme Judicial Court is not bound to give any effect to a decree of the 
Superior Court entered wholly without jurisdiction. See Tibbetts v. Handy, 
145 Mass. 537; McPhee's Case, 222 Mass. 1; Humphrey's Case, 226 Mass. 
143; Fourth National Bank v. Mead, 214 Mass. 549; Eaton v. Eaton, 233 
Mass. 351; Levangie's Case, 228 Mass. 213; Sterling's Case, 233 Mass. 485; 
Martin's Case, 231 Mass. 402. 

FINDINGS OF FACT. 

Where, after proper papers are entered, although more than ten days from the 
filing of the decision of the Board has elapsed, the case is properly before the 
Superior Court for such action as the statute permits, and no authority exists 
to review or to disturb the findings of fact made by the Board if they are 
founded on warrantable evidence, and error in the admission or exclusion of 
evidence is not groimd for reversal unless necessary to protect substantial 
rights; and a like result must follow where there has been failure to offer evi- 
dence. See Pigeon's Case, 216 Mass. 51; Gorski's Case, 227 Mass. 456; Fitz- 
gibbon's Case, 230 Mass. 473; Moran's Case, 230 Mass. 500; Mallory's Case, 
231 Mass. 225; McCarthy's Case, 231 Mass. 259; Beckles' Case, 230 Mass. 272; 
Fierro's Case, 223 Mass. 378. 

DELEGATION OF LEGISLATIVE POWERS. 

The Legislature, under St. 1913, c. 813, had the right to delegate to the State Board 
of Labor and Industries its power to authorize the making of rules, regulations 
and orders for the prevention of accidents. See Commonwealth v. Slocum, 230 
Mass. 180, 190. 

* This case was omitted by inadvertence from Bulletin No. 21. 
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JUDICIAL NOTICE. 

The Industrial Accident Board could take judicial notice of the rules adopted by 

the State Board of Labor and Industries, under the authority of St. 1913, c. 

813. See Carroll's Case, 225 Mass. 203; Walsh's Case, 227 Mass. 341. 

SERIOUS AND WILLFUL MISCONDUCT. 

The refusal of the Industrial Accident Board to rule, as a matter of law, that the 
failure to install safety devices under rules adopted by the State Board of 
Labor and Industries constituted serious and willful misconduct on the part of 
the employer, if such omission resulted in injury, is a correct ruling. See 
Bums' Case, 218 Mass. 8; Riley's Case, 227 Mass. 55; Beckles' Case, 230 
Mass. 272. 

RECOMMITTAL. 

While ordinarily recommittal of a case to the Board for further hearing is within 
the discretion of the sitting judge, where it appears that the action was taken 
solely for the purpose of directing a reconsideration of correct rulings of law 
or of findings of fact based on due consideration of all questions of law, the 
action of the Superior Court may be reviewed, and the Industrial Accident 
Board, having given consideration to the safety rules adopted by the State 
Board of Labor and Industries, should not have been ordered by the Superior 
Court to reconsider its decision so far as it was one of fact; and if the action of 
the Board be regarded as a ruling of law it was correct. See Doherty's Case, 
222 Mass. 98; Brown's Case, 228 Mass. 31; Fierro's Case, 223 Mass. 378; 
Carroll's Case, 225 Mass. 203; Comerford's Case, 224 Mass. 571. 

INTERLOCUTORY AND FINAL DECREES. 

Where the final decree contemplated is one from which an appeal will lie, the prac- 
tice follows that in equity, and unless otherwise provided, an appeal lies from 
both interlocutory and final decrees; and the rule that an appeal from an in- 
terlocutory decree will not be considered before the entry of a final decree does 
not preclude the consideration of such an appeal where no appeal lies from a 
final decree. See Keohane's Case, 232 Mass. 487; Gould's Case, 215 Mass. 
480. 



Report of Member of Industrial Accident Board. 

The member of the Industrial Accident Board appointed 
under the provisions of Part III, sections 5 and 7, chapter 751, 
Acts of 1911, and amendments thereto, having heard the par- 
ties in the above-named case at the City Hall, Pittsfield, Mass., 
on Tuesday, Oct. 22, 1918, at 9.30 a.m., reports as follows: — 

Appearances; Messrs. Sawyer, Hardy, Stone & Morrison (F. 
A. Lavelle, Esq., of counsel) for insurer; A. J. Baker, Esq., 
for employee. 

It was agreed that the employee received an injury on May 
24, 1918, while in the employ of the W. E. Tillotson Manu- 
facturing Company; that as a result of such injury the index 
finger was lacerated and the first joint of the second finger of 
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the right hand was amputated; that he returned to work 
August 27. 

Disability compensation and specific compensation for the 
loss of the finger was offered the employee by the insurer, but 
was refused on the ground that he was entitled to double 
compensation. 

Question: Whether or not the injury was due to the serious 
and willful misconduct of the employer. 

Report of the Evidence, 
All the material evidence is reported herewith. 
Frederick Sciola, the claimant, testified that he is eighteen 
years old. He was employed by the W. E. Tillotson Manu- 
facturing Company in May, 1918; he had worked there for 
over a year and a half. Mr. Kelly was his boss. He never 
worked in a mill of this kind before; he had had no experience. 
He was working on the first breaker of a carding machine when 
he was injured. There was no safety guard on this machine. 
At the time he was injured he was cleaning the machine, which 
was supposed to be cleaned every day. As he went over one 
part the chain was tight over the shaft, and as he drew his hand 
over it his finger was cut off. The machine was in motion. 
He used nothing other than his hand with which to clean the 
machine. When he was first employed there he was told to 
clean the machine with his hand. His instructions were to 
clean the machine while in motion and to clean it with his hand. 
Previous to his injury he used a broom with which to clean 
the machine, and was told to put it down. He was earning 
$14.85 a week at the time of his injury. Besides working 
in the mill he worked for Mr. Papas in a bootblack parior, 
earning $10 a week (admitted over Mr. Lavelle's objection 
based on the Gagnon case), so at the time of his injury his 
total wages were $24.85. Immediately after being injured he 
was taken to the hospital where the first finger of the right 
hand was dressed and the first joint of the second finger of 
the same hand was amputated. He remained at the hospital 
from 4.30 p.m. Friday evening until about 2.30 p.m. Sunday. 
The doctor discharged him when the index finger nail had not 
fallen off and it caused him pain if he touched anything. He 
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told the doctor the amputated finger was not ready. Around 
August 12 or 13 he was discharged by the doctor. He took 
the letter to the Tillotson Manufacturing Company and then 
remained out of work for two weeks after that. He went to 
work for Eaton, Crane & Pike on August 27. He suffered 
pain and was supposed to wear a cover over both fingers. 
When he first went to work for the Tillotson Manufacturing 
Company he was employed downstairs; Bill Marion was 
second boss there. Bill Marion is the person who told him 
not to stop the machine when it was in motion. Pat Carroll 
told him not to use the broom to clean the machine. 

Cross-examination: The first week he worked for Eaton, 
Crane & Pike he earned $14, and the next week was raised to 
$15.30, and he has been receiving $15.30 every week since. 
His work is to fill the tables, pile up the paper for the counters 
and empty out the boxes. He still works as a bootblack on 
Saturdays and Sundays, earning $5. The bootblack parlor has 
nothing to do with the W. E. Tillotson Manufacturing Com- 
pany. The W. E. Tillotson Manufacturing Company has no 
control or management over the bootblack parlor. When the 
doctor gave him the letter he told him to take it to the main 
office of the Tillotson Company, and told him also that he, the 
witness, was supposed to go to work. He told the doctor that 
the finger was not ready to work with as it was still numb. 
Mr. Carroll was his foreman. Mr. Carroll or any of the other 
gentlemen never told him that they wanted him to be injured 
on that machine. He never heard them tell any one else they 
wanted him to be injured on that machine; they did not want 
him to be injured. 

Joseph Mele, called by the employee, testified that he lives 
in Pittsfield and has been employed by the W. E. Tillotson 
Manufacturing Company off and on for four years. All the 
time he was employed there he worked in the card room. He 
knows the machine on which Sciola was injured. He has 
worked on that machine before the accident and since the ac- 
cident; it had no safety guard. (Admitted over Mr. Lavelle's 
objection.) When he first went to work there he knew nothing 
about those machines. His brother instructed him in the use 
of the machine. Mr. McCarthy was boss there at that time. 



Digitized by LjOOQ IC 



332 

Mr. McCarthy told him not to get hurt, and when he went 
over the machine with the broom on the first and second 
breakers to look out for his hand. Mr. McCarthy said to use 
the broom on the first and second breakers. He was to use 
the broom to clean the machine. He told him to cut the handle 
off of a long broom. After Mr. McCarthy got through Pat 
Carroll was his boss. When Pat Carroll was his boss he used 
the broom on the finishers. Mr. Carroll told him not to clean 
the finishers with a broom; he said "to wipe down with my 
hand. I used the broom, but he never said anything." He 
is not working at the Tillotson Company at the present time. 
He has worked on carding machines at the Pontoosuc mill. 
Some of the Carding machines at the Pontoosuc mill are as 
close together as those at the Tillotson mill, and some of them 
are not as close. The machines at the Pontoosuc mill have 
safety guards. At the Pontoosuc mill they use brooms with 
which to clean the machines; he has been working there for 
two months, and he sees everybody using a broom, so he uses 
one. The company cuts down the long-handled brooms making 
short brooms, which brooms are hung on the wall near the 
machine. He has worked on these machines four years. All 
the machines are dangerous if you put your hand near them; 
they are dangerous with safety guards; you have to be careful. 
The machine is not as dangerous with the fender guard on as 
with it off. 

Cross-examination: He did not see the accident; he did not 
see how Sciola got hurt. On the side of the machine is a 
sprocket wheel and chain which goes around. Some time that 
chain might come off, and if you put the chain back on while 
the machine is in motion you are liable to get your hand 
caught. He did not see Sciola put the chain on. He never 
heard Mr. Carroll or Mr. Kelly say they wanted to see this 
boy injured. He never heard Mr. Carroll or Mr. Kelly say to 
anybody that worked there, or to the boy himself, that they 
wanted him to be injured; that they wanted to see his finger 
come off. 

Joseph Amuso, called by the employee, testified that he lives 
in Pittsfield, and was at one time employed at the Tillotson 
Company. He worked there at the same time Sciola was em- 
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ployed by the Tillotson Company; Seiola worked downstairs 
and he, the witness, worked upstairs. He knows the machine 
on which this employee was injured; it was No. 6 machine. 
He has worked on that machine. He worked for this com- 
pany six or seven months. Mr. Kelly was his boss. He was 
told to clean the machine when in motion. He took a broom 
to clean the machine with and Mr. Carroll told him to put the 
broom back and use his hand. There were no safety guards 
on the machines upstairs. In July, 1917, he, the witness, was 
injured while cleaning a machine with his hand. Pat Carroll 
told him two or three times not to use the broom. 

Cross-examination: He never heard Mr. Kelly or Mr. Carroll 
tell Frederick or anybody else that they wanted Frederick to 
be injured. He lost his finger at about 9 o'clock Saturday 
morning, July, 1917. He started in early that morning to clean 
the machine so as to get through work in time. The boss 
never told him not to clean the machine while in motion; they 
cleaned the machines all the time when they were running. He 
is at present working at the Eaton, Crane & Pike plant. 

James Seiola, called by the employee, testified that he is a 
brother of the claimant. He worked at the Tillotson Company 
seven or eight months. He worked on the carding machines 
downstairs. Bill Marion and Mr. Kelly were his bosses. He 
is familiar with the kind of carding machine on which his 
brother was injured. Marion and Kelly are the same men re- 
ferred to before at this hearing. He cleaned the machines 
with his hands; that was the way Kelly instructed him to 
clean them. Only the finishers on the Tillotson machines have 
guards; the breakers have no guards. He worked in woolen 
mills for practically three years. He worked in the Taconic 
mill under Mr. Morrison. The breakers on the machines at 
the Taconic mill were equipped with safety devices. The card- 
ing machines at the Taconic mill are practically the same as 
those at the Tillotson, except the machines at Tillotson's have 
three breakers and those at the Taconic mill have only two. 
The breakers on both machines are the same. (Admitted over 
Mr. Lavelle's objection.) The machinery on the gears of the 
breakers of both machines are just the same. The process of 
cleaning the breakers was just the same at the Taconic mill as 
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it was at the Tillotson mill. The instructions he received at 
the Taconic mill was to use the short-handled broom in clean- 
ing the machine. There was a broom hanging at the side of 
the machine. At the Tillotson mill the instructions were to 
clean the machines with your hand. He never attempted to 
use a broom in cleaning the machine at the Tillotson mill — 
he lived up to his instructions. Mr. Marion, who was second- 
hand at that time, gave him the instructions. The breakers 
without guards on them are dangerous, and furthermore it is 
dangerous, as the machines at the Tillotson mill are set closer 
together than in other places. In cleaning the machines you 
have to go from one side to the other, and the gears and belt- 
ing are revolving and not guarded. 

Cross-examination: If he were running the factory he would 
put safety guards on every gear running on chain and on every 
conjunction gear. He has never been injured. You are likely 
to get injured if you put a chain on a sprocket wheel when in 
motion. He did not see this accident. He worked under Mr. 
Carroll. He never heard Mr. Carroll or Mr. Kelly tell any- 
body that they wanted to see Frederick Sciola injured. Mr. 
Carroll or Mr. Kelly never told him, the witness, that they 
wanted to see Frederick Sciola injured. The carding machine 
downstairs, where his brother worked first, is run by gears, and 
the carding machine on which he worked upstairs was run 
by gears also. When he worked at the Taconic mill he cleaned 
the machine while in motion; they were supposed to clean 
them while in motion, but had a broom to clean it with. He 
was supposed to clean the machine at the Tillotson mill while 
in motion. He was never told to clean the machines while 
they were stopped. He never saw any broom at the Tillotson 
mill except the broom which the sweeper used in cleaning the 
floor. 

Joseph Argryropoules, called by the employee, testified that 
he is a bootblack. He owns a place known as the Papas place. 
He knows Frederick Sciola. He was working for him on May 
24. He was working for him, the witness, at the time he lost 
his finger. Sciola worked for him two hours every night and 
Saturday until 11 p.m., and Sunday morning until 11 o'clock. 
He paid him $10 a week. 
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Cross-examination: He owns the bootblack store with Mr. 
Papas. The W. E. Tillotson Manufacturing Company have 
nothing to do with that store. 

Thomas J. Kelly, called by the insurer, testified that he is 
the superintendent of the W. E. Tillotson Manufacturing 
Company. He has worked for the Tillotson Company about 
three years. The total amount earned by Frederick Sciola 
during the fifty-two weeks prior to May 24, was $614.96, an 
average of $11.83 a week. (Witness had pay roll before him 
while testifying.) The week ending Feb. 9, 1918, the employee 
did not receive any money. As he remembers, the mill was 
running; he does not know why Sciola did not work. He does 
not know whether the mill was shut down at any time in 
February. He investigated the accident and made out a report 
to the Industrial Accident Board from information he got in 
the card room; he was not a witness to the accident. Under 
section D, No. 3, in the report, in answer to the question, 
"Describe fully how injury occurred," he reported, "He was 
trying to run chain on sprocket wheel and got his fingers 
caught between chain and wheel.*' (Admitted over Mr. 
Baker's objection.) The sprocket wheel is as large as the dis- 
tance between the pulleys, — about a foot. There is a differ- 
ence between the operation of the carding machines in this par- 
ticular room and the carding machines in other parts of the 
building. This machine was driven by sprocket wheel and 
chain, and in the other part of the building the machines were 
driven by gear. The building is subject to State inspection, 
and the rules laid down by the State inspector have been car- 
ried out in every way. The State inspector has never asked 
that the sprocket wheels of the machine on which the boy 
was injured be covered. He knows Inspector Lawrence E. 
Bradbury who inspected the factory about a year ago. Mr. 
Bradbury never to his knowledge suggested, advised or recom- 
mended that the sprockets be covered. He has accompanied 
Mr. Bradbury on his visits around the factory, and he has 
never said anything about covering the sprocket wheels of this 
special machine. There is not another machine just like this 
one in the factory. He has been the superintendent for a year, 
previous to which time he was overseer of the carding. During 
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the year he has been superintendent he has carried out all the 
instructions given by the inspector. He made out a supplemen- 
tary report to the Industrial Accident Board stating that the 
doctors reported that the employee could return to work 
August 1. (Admitted over Mr. Baker's objection.) Mr. Car- 
roll is foreman under him. They never intended that any one 
should be injured. (Admitted over Mr. Baker's objection.) 
The men usually took a piece of waste and wiped the dirt 
from the side of the machine while the machines were in 
motion. If the machines were stopped every time they were 
wiped off it would reduce the production about three-quarters. 
If the dirt were allowed to remain on the machine it would 
injure the work by dropping into the machine and causing 
bunches. There is danger in wiping off the rollers if a person 
is not careful; if one is careful there is no danger whatever. 

Cross-examination: He has been superintendent about a 
year. He was not superintendent at the time the Amuso boy 
was injured,^ but was on his vacation at the time. He knew 
the kind of a machine he was working on at the time of his 
injury. He understood it was while he was cleaning a finisher 
while the machine was in motion that he lost his finger. No 
guards have been put on this machine other than what were 
on at the time of the injury. Since the Amuso boy's injury 
a guard has been put on a finisher of the machine on which a 
boy lost the tip of his finger; that is the only guard he re- 
members being installed since he has been employed there. 
During his three years with the company he cannot recall any 
guard being put on these carding machines. The machine 
Sciola was working on at the time he was injured was the only 
machine of that type in the plant; that has a sprocket wheel 
and the other machines have gears, that is about the only dif- 
ference. There is some difference in the arrangement of the 
rolls, but they perform the same function. He would not call 
a sprocket chain driven machine more dangerous than a ma- 
chine driven by gear. They are both modern, but made by 
different people. From the standpoint of safety he would say 
the one with the gear was the safest. He would not say the 
machine on which the boy was working when injured was the 
most dangerous type of carding machine. Sixteen and seven- 
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teen year old boys run these machines. He does npt call them 
dangerous machines. The sprockets revolve from thirty to 
forty times a minute; the main cylinder on a breaker about 
ninety to one hundred times a minute; and the fancy on the 
breaker about eight hundred times a minute. The gears, belts 
and shafting are all moving at the same time, but in different 
directions. If you are not careless it is not dangerous. A boy 
fifteen years old could operate the machine with the same de- 
gree of safety as a man forty or fifty years old. A boy work- 
ing there a year could operate the machine with the same de- 
gree of safety as a man who had worked there ten years. 
There is no safety guard on the machine on which Sciola was 
injured. He is not familiar with the machinery at the Pon- 
toosuc and Taconic mills; does not know whether their ma- 
chinery is guarded or not. He does not know the exact date 
when he last saw Inspector Bradbury, but it was about a year 
ago. He cannot remember when he saw him before that. As 
far as he knows, he saw Mr. Bradbury on one of his inspections. 
The machines are not stopped when being cleaned, except on 
Saturdays. He does not know as they ever told the employees 
not to stop them. He knew they were cleaning the machines 
while in motion; it was done with his knowledge. Every new 
employee was always instructed to be careful and not get 
caught. In wiping off a machine, if a person is not looking 
and not watching what he is doing he is liable to get caught. 
He, the witness, always wiped the machines with his hands 
when he was a boy; he cannot say that it is dangerous; he 
never got caught. He has been in the business since he was 
thirteen years old. He should say that it would be just as 
dangerous for a man cleaning a machine with a broom as 
cleaning it with his hand. He never considered the machine 
dangerous, or he would have provided some sort of a guard for 
it. He never saw a guard on that type of machine. 

Re-direct: He is forty-two years old, and his experience dates 
back to when he was thirteen years old. This employee started 
working for the Tillotson mill on Dec. 15, 1916. 

The report of the accident (copy of which is appended hereto) 
was introduced in evidence by the insurer. 
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Board Member's Findings and Rulings. 

I find, upon all the evidence, that the employee, Frederick 
Sciola, received a personal injury on May 24, 1918, which arose 
out of and in the course of his employment; that his average 
weekly wages were $11.83. I further find that this employee 
was totally incapacitated for work by reason of this injury 
from May 24, 1918, to Aug. 27, 1918, at which time all in- 
capacity ceased; that he is therefore entitled to disability com- 
pensation from June 3, 1918, the eleventh day after date of 
injury, to Aug. 27, 1918, a period of twelve weeks, at the rate 
of $7.89 a week (two-thirds of his average wage), in amount 
$94.68, and twelve weeks' specific compensation for the loss of 
the first phalange of the index finger of the right hand at the 
rate of $7.89 a week, in amount $94.68, making the total 
amount of compensation due the employee under this finding, 
$189.36. 

The evidence presented at this hearing does not warrant a 
finding that the injury received by the employee was due to 
serious and willful misconduct on the part of the subscribers, or 
of any person exercising superintendence. See Burns' Case, 
218 Mass. 8; Riley's Case, 227 Mass. 55. 

This decision and all findings regarding compensation, or the 
existence or termination of incapacity, are made subject to 
review and change by the Industrial Accident Board, if the 
facts warrant such action, in accordance with section 12, Part 
III, of the Workmen's Compensation Act, and the general 
provisions of said act and its amendments. 

Chester E. Gleason. 
Filed Thursday, Oct. 31, 1918, at 9 a.m. 

Report of a Personal Injury to an Employee. 
Report No. 1, 
Employer's name: W. E. Tillotson Mfg. Co. 
Average number of employees: Male, 230; female, 320. 
Office address: Street and No.: 117 Fourth Street. 
City or town: Pittsfield, Mass. 

Business (state exact nature): Manufacturers, fancy worsteds and knit 
underwear. 
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Location of plant where injury occurred, Street and No. : West Housatonic. 

City or town: Pittsfield. 
Date of injury: May 24, 1918. 
Day of week: Friday. 
Hour of day: 4.30 p.m. 
If employee did not leave work on day of injury, on what day did incapacity 

begin? Same day. 
Are you insured to provide payment to injured employees under the Work- 
men's Compensation Act? Yes. 
If so insured, give name of insurance company (not name of agent): 

Employers Liability Assurance Corporation, Ltd. 
If a city, town, county or district, state whether Workmen's Compensation 

Act has been accepted : Yes. 
Has injured employee given notice in writing reserving common-law rights? 

No. 
If so, when? 

Name of injured employee: Frederick Sciola. 
Address: Jordan Avenue. 

Sex: Male. Age: 16 years. Married or single: Single. 
Occupation: Card tender. About two years. 
In what department or branch of work? Card room. 
Was this the regular occupation of employee? Yes. 
If not, state regular occupation: None. 
Was injured employee piece or time worker? Time. 
Wages, or average earnings weekly: $14.85. 
Name of machine, tool, appliance, etc., in connection with which injury 

occurred: Breast on card. 
Hand-fed or mechanical: Mechanical. 
Describe fully how injury occurred: He was trying to run chain on sprocket 

wheel and got his fingers caught between chain and wheel. 
Part of machine on which injury occurred: Breast on first breaker card. 
Is it possible to provide a guard, safety appliance, or regulation in con- 
nection with this machine that might have prevented this injury? Yes. 
What guard, safety appliance, or regulation to guard against the injury 

was in use when it occurred? Same as came with machine when built. 
Part of person injured (state whether right or left in case of arms or 

hands) : Two fingers on right hand. 
Nature of injury, as near as possible: Both fingers crushed neat the tips. 
Attending physician or hospital where sent, name and address: Hillcrest 

Hospital. 
State probable period of disability (number of days employee is expected 

to be absent from employment, dating from day of injury) : About four 

weeks. 
Has employee returned to work? If so, give date. 
Date of report: May 24, 1918. Made out by: Thos. J. Kelly. 
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Findings and Decision of the Industrial Accident Board 

ON Review. 

The employee having filed a claim for review, the Industrial 
Accident Board heard the parties at Boston, Mass., on Thursday, 
Nov. 14, 1918. 

Present: Messrs. Kennard (chairman). Parks, Dickinson, 
Gleason and Cogswell. 

Appearances: Messrs. Sawyer, Hardy, Stone & Morrison 
(Frank A. Lavelle, Esq., of counsel) for insurer; J. Arthur 
Baker, Esq., for employee. 

Question: Whether the injury on May 24, 1918, was occa- 
sioned by serious and willful misconduct under Part II, section 
3, of the act. 

This decision and the attached record contains all the evi- 
dence in this case. 

Claimant's requests for rulings Nos. 1 and 2 are given. Nos. 
3, 4 and 6 are refused. As to No. 6, the employee's average 
weekly wages are $11.83. 

The Industrial Accident Board aflSrm and adopt the findings 
and decision of the Board member under which there is due 
the employee incapacity and specific compensation amounting 
to $189.36. 

The evidence does not warrant a finding that the injury re- 
ceived by the employee was due to serious and willful miscon- 
duct on the part of the subscribers or of any person exercising 
superintendence, under Part II, section 3 of the act. Burns' 
Case, 218 Mass. 8; Riley's Case, 227 Mass. 66. 

Wm. W. Kennakd. 
Joseph A. Parks. 
John H. Cogswell. 
C. E. Gleason. 



Filed Saturday, Nov. 23, 1918, at 9 a.m. 
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Decree of the Supreme Judicial Court. 

Jenney, J. Frederick Sciola, while in the employ of the 
W. E. Tillotson Manufacturing Company, on May 24, 1918, 
received an injury in the course of his employment. It is 
agreed that he was entitled to compensation under the pro- 
visions of the Workmen's Compensation Act. On Oct. 31, 
1918, a member of the Industrial Accident Board, after due 
hearing, so found. There was no finding that the injury was 
caused by the serious and willful misconduct of the employer. 
A claim for review having been filed on Nov. 23, 1918, the 
Industrial Accident Board aflSrmed and adopted the decision of 
the single member. The only issuable question, as cleariy ap- 
pears from that decision, was whether the injury had been 
caused by serious and willful misconduct. On Nov. 30, 1918, 
the employee filed in the Superior Court uncertified copies of 
the decision of the Board and all papers in connection there- 
with, and on Sept. 3, 1919, a decree was entered in that court 
reciting that the injury was due to the serious and willful mis- 
conduct of the employer, and ordering the payment of double 
damages. It did not appear whether the filing of uncertified 
copies was intentional or due to inadvertence or mistake. On 
Sept. 16, 1919, the employer and the insurer appealed from 
said decree, and on Sept. 19, 1919, they moved that it be 
vacated for the following reasons: (1) the evidence presented 
did not warrant a decree that the injury received was due to 
serious and willful misconduct for which the employer was 
responsible; (2) neither the insurer nor the employer had suf- 
ficient notice of the hearing on the motion for the issuance of 
said decree and no opportunity to be present at the hearing 
thereon; and (3) no certified copy of the decision of the In- 
dustrial Accident Board was filed in the Superior Court as re- 
quired by law. 

On Oct. 2, 1919, a decree was entered vacating the decree 
of September 3 for the reason stated, that "no certified copy 
of the decision of the single member of the Industrial Accident 
Board or no certified copy of the decision of the Industrial 
Accident Board was presented to the court as required by law." 
No appeal was taken from this decree, and all parties have 
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since proceeded on the basis that the decree ordering the pay- 
ment of compensation was no longer in force. 

On Nov. 30, 1918, duly certified copies of the proceedings 
before the Industrial Accident Board and its decision were en- 
tered in the Superior Court, but were not so entered under 
any order of the court permitting them to be filed nunc pro 
tunc or in amendment of the papers previously presented, as- 
suming that such order could properly have been made. See 
Perkins v. Perkins, 225 Mass. 392. 

The Workmen's Compensation Act (St. 1911, c. 761, Part 
III, § 11, as amended by St. 1912, c. 761, § 14, and by St. 
1917, c. 297, § 7) provides that "Any party in interest may 
present certified copies of an order or decision'' of the Indus- 
trial Accident Board and "all papers in connection therewith, 
to the Superior Court," whereupon "said court shall render a 
decree in accordance therewith." No appeal is permitted upon 
questions of fact or from a decree "based upon an order or 
decision of. the board which has not been presented to the 
court within ten days after the notice of the filing thereof by 
the board." The filing in court of the required papers as a 
part of its records is a compliance with the statute. McPhee's 
Case, 222 Mass. 1. It is clear that the filing of the certified 
copy of the decision within ten days is not a condition to the 
acquirement of jurisdiction, but that the limitation of time re- 
lates only to cases where the parties may desire to appeal gen- 
erally from the decree of the Superior Court. In many in- 
stances the required papers are never filed in the Superior 
Court, and consequently no decree entered in that tribunal, 
because the decision of the Industrial Accident Board is 
generally conciplied with without any decree of an appellate 
tribunal. However, such a necessity may arise even after a 
considerable time has elapsed, and there is no limitation as to 
the time of presentation, but merely the express provision that 
there shall be no appeal if the required papers are not pre- 
sented within ten days. In such case it is the duty of the 
Superior Court to enforce the award of the Board unless there 
is legal reason to the contrary. Young v. Duncan, 218 Mass. 
346; Hunnewell's Case, 220 Mass. 351, 353; Brown's Case, 
228 Mass. 31; Dempsey's Case, 230 Mass. 583, 587. Although 
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no appeal lies, "in cases of errors of law apparent on the face 
of the record, they may be corrected by certiorari, or perhaps 
by some other appropriate remedy/' Young v. Duncan, supra, 
at page 354; Swan v. Justices of the Superior Court, 222 
Mass. 542. 

The statutory requirement as to the presentation of certified 
copies is a condition precedent to the jurisdiction of the Superior 
Court. 

As was said in Commonwealth v. Dunham, 22 Pick. 11, 17, 
the right of appeal is conditional and depends "upon a compli- 
ance with the conditions requisite to a due administration of 
the law, and necessary to prevent disorder and an evasion of 
justice." Where such conditions have not been complied with, 
the "claim of an appeal . . . [is] inoperative and void.'' The 
clear words of the statute require the submission of copies which 
bear the requisite evidence of authenticity. Tibbetts v. Han- 
dry, 145 Mass. 537; McPhee's Case, supra; Humphrey's Case, 
226 Mass. 143. It has been held that full compliance with the 
conditions of the statute is an "essential prerequisite to the 
jurisdiction" of the Industrial Accident Board, and that "its 
authority and the statutory limitation upon the exercise of it 
cannot be enlarged, diminished or destroyed by express consent 
or waived by acts of estoppel.'' Levangie's Case, 228 Mass. 
213, 217. Like limitations prevail upon the jurisdiction of the 
Superior Court on appeal. Sterling's Case, 233 Mass. 485. 
See also Martin's Case, 231 Mass. 402; Littlejohn v. Littlejohn, 
236 Mass. 326. 

It follows that the Superior Court was without jurisdiction 
to enter the decree of September 3, and that said decree was of 
no effect. Because of its invalidity, no appeal could be taken 
therefrom. While it was decided in Sterling's Case, supra, that 
petitions and motions to vacate a void decree were denied 
rightly for procedural reasons, the court is not bound to give 
any effect to a decree entered wholly without jurisdiction. 
Fourth National Bank v. Mead, 214 Mass. 549; Eaton v. Eaton, 
233 Mass. 351, 364. 

On April 15, 1920, an interlocutory decree was entered re- 
manding the case to the Industrial Accident Board for further 
hearing, in order that the "General Safety Rules and Regula- 
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tions and Machinery Standards" established by the State Board 
of Labor and Industries, hereinafter referred to as the rules, 
might be received in evidence and considered upon the issue 
of whether the injury sustained by the employee was due to 
serious and willful misconduct on the part of the subscriber. 

The employer's appeal from this decree is now presented for 
decision. The questions to be* decided are: (1) whether the 
trial judge had the right to make this order; and (2) whether 
the appeal is properly before this court. 

When the proper papers have been entered, although more 
than ten days from the filing of the decision of the Industrial 
Accident Board had elapsed, the case was properly before the 
Superior Court for such action as the statute permitted. No 
authority, however, existed to review or to disturb the findings 
of fact made by the Board if they were founded on warrantable 
evidence. Pigeon's Case, 216 Mass. 51; Gorski's Case, 227 
Mass. 456; Fitzgibbon's Case, 230 Mass. 473; Moran's Case, 
230 Mass. 500; Mallory's Case, 231 Mass. 225; McCarthy's 
Case, 231 Mass. 259. Error in the admission or exclusion of 
evidence is not ground for reversal unless necessary to protect 
substantial rights. Beckles' Case, 230 Mass. 272. A like re- 
sult must follow where there has been failure to offer evidence. 
See Fierro's Case, 223 Mass. 378, 382; Gorski's Case, supra. 

By St. 1913, c. 813, as amended by St. 1916, c. 308, the 
State Board of Labor and Industries was instructed to investi- 
gate employments and places of employment, to determine 
what suitable safety devices and other reasonable means and 
requirements for the prevention of accidents should be adopted, 
and to make "reasonable rules, regulations and orders for the 
prevention of accidents." The statute further provides that a 
violation of "any reasonable rule, regulation, order or require- 
ment" so made shall be punished by a fine of not more than 
$100 for each offence. No question can be made as to the right 
of the Legislature to delegate its powers by authorizing the 
making of such rules. Commonwealth v. Slocum, 230 Mass. 
180, 190, and cases there collected. 

The Industrial Accident Board could take judicial notice of 
these rules. Carroll's Case, 225 Mass. 203; Walsh's Case, 227 
Mass. 341; Caha v. United States, 150 U. S. 211, 221; Cosmos 
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Co. V. Gray Eagle Company, 190 U. S. 301; Low v. Hanson, 
72 Me. 104; State v. Railroad, 141 N. C. 846; Smith v. Shako- 
pee, 44 C. C. A. 1; Bruce v. United States, 120 C. C. A. 370.. 
It appears that their effect was actually considered by the 
Board, for, at the request of the employee, it ruled that the 
employer was subject to the provisions of the statute under 
which they were made and to the rules themselves, and refused 
to rule as requested, that, as matter of law, the failure to in- 
stall safety devices as described in division "J" thereof con- 
stituted serious and willful misconduct as defined by the 
statute, if such omission resulted in injury. Whether an injury 
was caused by serious and willful misconduct frequently is a 
question of fact. The Board, having already considered these 
rules, ought not to have been ordered to reconsider its decision 
so far as it was one of fact. If the action of the Board be 
regarded as a ruling of law, it was correct. Upon the evidence 
the employee was not entitled to double damages within the 
rule laid down in Burns' Case, 218 Mass. 8; Riley's Case, 227 
Mass. 55; and Beckles' Case, supra; and the rulings of the 
Board were correct. 

It has been held that where justice requires it, a broad power 
exists to recommit to the Industrial Accident Board. Recom- 
mittal has been ordered for the purpose of correction and ampli- 
fication of the record where it was incomplete, Doherty's Case, 
222 Mass. 98, Brown's Case, supra; for the introduction of 
further evidence when it did not appear that any evidence had 
been offered on a material question, and where no finding had 
been made with reference to that question, Fierro's Case, supra, 
Carroll's Case, supra; and where it appeared that the case 
had not been fully heard on an important issue, Comerford's 
Case, 224 INJass. 571. 

While ordinarily the recommittal of a case to the Industrial 
Accident Board for further hearing is within the discretion of 
the sitting judge, where it appears that the action was taken 
solely for the purpose of directing a reconsideration of correct 
rulings of law or of findings of fact based on due consideration 
of all questions of law or evidence, the action of the judge may 
be reviewed. 

It is claimed, however, that the decree of recommittal should 
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not now be considered, because it relates solely to an inter- 
locutory matter which should not be decided before the entry 
of a final decree. Keohane's Case, 232 Mass. 487; Gould's 
Case, 215 Mass. 480, 483. But as was said in Keohane's Case, 
the final decree contemplated is one from which an appeal will 
lie. The practice follows that in equity, and unless otherwise 
provided, an appeal lies from both interlocutory and final de- 
crees. Gould's Case, supra; Keohane's Case, supra; R. L. 
c. 159, §§ 19, 25; St. 1911, c. 284, § 1. Where the statute pro- 
vides that there can be no appeal from a final decree, we are 
of opinion that to prevent error there may be an appeal from 
an interlocutory decree, at least where the appeal brings up 
questions of law not involving the final disposition of the case. 
The rule that an appeal from an interlocutory decree will not 
be considered before the entry of a final decree does not pre- 
clude the consideration of such an appeal where no appeal lies 
from a final decree. The decree of recommittal must be re- 

So ordered. 
Filed Oct. 29, 1920. 



Case No. 8816. (237 Mass. 460.) 

Antonio Frizzi, Employee. 

Bethlehem Shipbuilding Corporation, Employer. 
United States Mutual Liability Insurance Company, 
Insurer. 

discontinuance of compensation. 

Where compensation payments were discontinued by the Industrial Accident 
Board under G. L., c. 152, § 29, such action is not an adjudication that all 
incapacity for work as a result of the injury has ceased, the effect of such 
action not being a decision on the merits of the case, but is to be construed 
as leaving open for future determination the question whether, after hearing, 
the payments were rightly discontinued, and also whether incapacity existed 
and the extent of such incapacity. 

review by board. 

Discontinuance of compensation pajonents by the Board is not the equivalent 
of a decision that there was no incapacity, and it is open to the Board, on 
review, following ex parte action under G. L., c. 162, § 29, approving dis- 
continuance of compensation, and a decision by a single member after due 
hearing confirming discontinuance of compensation, to award total incapacity 
compensation to a date subsequent to that upon which discontinuance was 
allowed, and to find that all incapacity terminated upon ssdd date, the case 
in this respect being governed by Hunnewell's Case, 220 Mass. 351. See 
Lemieux's Case, 223 Mass. 346. 
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Report of Member of Industrial Accident Board. 

The member of the Industrial Accident Board appointed 
under the provisions of Part III, section 12, chapter 751, Acts 
of 1911, and amendments thereto, having heard the parties in 
the above-named case at Quincy, Mass., on Wednesday, Jan. 
28, 1920, reports as follows: — 

Appearances: Dudley M. Holman, Esq., for insurer; Joseph 
Klarfeld, Esq., for employee. 

Question : Incapacity. 

It was agreed that this employee received an injury arising 
out of and in the course of his employment on Aug. 20, 1919; 
that his average weekly wages were $21; and that he was paid 
compensation up to Oct. 15, 1919, at which time compensation 
payments were discontinued with the approval of the Board. 

Report of the Evidence. 

All the material evidence is reported herewith. 

Antonio Frizzi, the employee, testified that he received a 
notice from his employer to report to Dr. Cotton for examina- 
tion. He reported to Dr. Cotton, as requested, and was 
examined by him. After the examination he was told by the 
doctor that he could take up light work, but he (employee)^ 
was of the opinion that the soreness which he suffered might 
prevent him from so doing. He has had soreness in his ribs 
from the date of discontinuance up to the present time. At 
night, in bed, he has to favor himself by lying on his unin- 
jured side. He was attended by Dr. Finklestein for his rib 
trouble. Dr. Finklestein treated him about six or seven times. 
He has tried to do work in the house, but stated that he could 
not take up anything from the floors. He receives some 
financial aid from his father, brother and friends. He has 
tried such things in the house as carrying a pail of coal, but 
would experience pain and inability to do it. 

Cross-examined (by counsel for insurer), witness testified 
that he has not attempted to do any work at which he would 
earn money. He has not tried to work. 

At this point in the hearing the Commissioner asked the 
employee to pick up a pencil from the floor. 
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Dr. John A. Hickey, called by the insurer, testified that he 
is medical examiner for the United States Mutual Liability 
Insurance Company. He saw the employee in this case, 
Antonio Frizzi, on Sept- 4, 11, 25 and October 2, and on 
each of these dates an examination was made by him. As a 
result of his examination on October 2 he found that the 
employee was able to go to work, and requested the employee 
to return to work the 6th of October, four days later. Em- 
ployee was, at that time, able to do ordinary work, in his 
opinion. Employee had had trouble with his rib, represented 
"a split now fully repaired, which represents a part of a 
T-shaped fracture of the seventh rib." Four to six weeks 
would be a suflBcient period, in the usual case, with such a 
fracture as this, to allow a man to recover suflBciently to 
permit his return to work. He found that on October 2 the 
fracture had been repaired so that the man was able to do 
work. The previous evening (October 1) he saw the employee 
in East Boston, walking along Paris Street, with another man, 
in front of the station house. Employee, at that time, had a 
coil of rope on his shoulder, and they looked as if they had 
been painting somewhere. The coil of rope was a pretty 
good-sized coil. He was carrying it over his shoulder. The 
rope must have been a common painter's rope, about an inch 
and a quarter in diameter. The coil reached down to about 
his hip, coiled around fifteen or twenty times, and was about 
eight or nine inches thick. He carried the coil on his right 
side. It was the employee's left side which was injured. 
Employee walked as if there were nothing the matter with 
him, — walked the ordinary gait of the other man. It was 
about quarter of 6 at night when he observed the employee. 

Cross-examined (by counsel for employee), witness testified 
that he practices in East Boston. He had examined the 
employee with reference to his case prior to the time he 
observed him on the street in East Boston. He saw the 
employee in front of the station house in East Boston, — he 
happened to be waiting there in his automobile and the em- 
ployee passed by with another man. He would say that the 
coil weighed about fifteen or twenty pounds. He carried the 
coil on his right shoulder, and did not seem to be bearing 
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down under it. He seemed to be carrying it along as if nothing 
was the matter. This occurred on the 1st of October. He 
made four examinations of the employee. 

Employee, recalled by his counsel, testified that he did not 
do any 'vyork of any nature which required him carrying any 
rope on his shoulder. He did not carry a coil of rope and 
pass the police station in East Boston on October 1. He did 
not pass the police station between 5 and 6 that day — he was 
in the house at that time. 

Questioned by the Commissioner employee testified that he 
lives at 118 Chelsea Street, East Boston. He stated that he 
stays in the house, but sometimes he will take a little walk 
and go across the East Boston Ferry. He just stays around 
the house and goes to Boston and back. 

Dr. Hickey, recalled by the Commissioner, stated that he 
treated this employee and is sure he is the man he saw pass 
him in front' of the police station in East Boston carrying a 
coil of rope. 

Employee, recalled by the Commissioner, testified that he 
does not go to work, because he suffers pain. He has a wife, 
but no children. His wife is not working at the present time; 
is not able to work. When she did work, she worked in a Wool 
Factory in East Boston; here she worked for two or three 
months after they were married. He cannot work. He has 
tried to do work in the house, but cannot do it. 

Dr. H. H. Howard examined the employee, as the impartial 
physician appointed by the Board, on Nov. 22, 1919, and 
reported in part as follows: — 

Date of accident: Aug. 20, 1919. 

Date of examination: Nov. 22, 1919. 

Patient's account of the accident: Claims that while working on a 
boat, rimming the ceiling, he fell into the bottom of the boat, a distance 
of about five feet. Was taken to the Squantum Hospital where a plaster 
was applied to his back, and his arm was strapped. Remained at the 
hospital a few hours and then went home. He states that the doctor 
said he had two broken ribs on the left side. 

Claims he has not worked since the date of the accident because of 
pain, and also states that he is still imable to work. 

Past history: No previous accidents or illnesses. 

Physical examination: Is that of a man twenty-six years old and 
married, whose physical examination was confined to the local condition. 
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Over the ninth and tenth ribs, on the anterior axillary line, there is 
felt a distinct deformity in the outline of the ribs, with a displacement 
inwards of the posterior fragments. There is, however, no evidence of 
any abnormal mobiUty or crepitus. 

Patient was referred to Dr. George for X-ray. 

Opinion: Having seen the X-ray plates at Dr. George's office, I am 
still in doubt as to whether or not the exact area designated was taken, 
and I should like to have the man come back to my office so that I can 
take him personally to Dr. George's office for another X-ray. 

X-ray report made by Dr. George on Nov. 24, 1919, 
states: — 

Plates were made of the chest, and we are imable to find any evidence 
of fracture of the ribs at the present time. A separation of the costal 
cartilage from the end of the rib or injury to the cartilage itself might 
be overlooked on the X-ray plate. 

The supplemental report filed by Dr. H. H. Howard on 
Dec. 13, 1919, states, in part, as follows: — 

Following a second X-ray, which does demonstrate a fracture, I should 
say that the man's complaint is entirely justified, but as there is no 
evidence of any non-union at the present time, and no evidence of any 
injury to the pleura, so far as can be determined by X-ray and physical 
signs, I beUeve that he is not incapacitated at the present time. 

Owing to the fact that Dr. Cotton was unable to attend the 
hearing, it was agreed between the parties that a report of his 
examination of the employee be put in evidence as being 
substantially what the doctor would testify to were he present. 

The report of Dr. Cotton is as follows: — 

Re: A. Frizzi, SH 97. 

Boston, Mass., Oct. 8, 1919. 

United States Mutual Liability Insurance Co., Quincy, Mass, 

Gentlemen: — This young man is of more than ordinary good phy- 
sique, who shows on physical examination on the eighth rib a thickening 
sharply localized at the junction of the rib and cartilage. This bunch 
represents the repair process about this point of separation, and, save for 
a httle tenderness to pressure, there seems to be nothing left of the original 
damage. Just above this, on the seventh rib, about two inches from the 
end of the rib, is a lump, slight, not sharply localized, slightly tender. 
X-ray does not show anything to correspond with the lesion on the eighth 
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rib, but does show a split, now fully repaired, probably representing 
part of a T-shaped fracture of the seventh rib. 

The man when he came to me was wearing a half swathe of adhesive 
plaster, and complained of pain on stooping forward, which he did with 
reluctance, and a Httle soreness on extreme motion either right or left. 
This lameness and the soreness to touch seemed partly to be at the point 
of bone injury, and partly in the muscles roundabout. It does not strike 
me that either of them amounts to a great deal. 

I let him go without a swathe, and he came back yesterday not com- 
plaining of the absence of it, and apparently not more uncomfortable 
than the day before. I see no reason why this man should be considered 
disabled for the present, unless in one sense he is, of course, out of training 
and in need of some hardening up before he could take up heavy work 
as well as before the injur>'. This is true after every injury involving 
idleness for any length of time, and would be just as much true three 
months from now as now. I do not know how heavy his regular work is, 
but unless it is extraordinarily arduous should think he could be given 
something hghter to do till he gets hardened up a bit and then go back 
on the job. 

He did have damage at the rib, but it is all solidly healed and it is 
nothing more than a cause for slight lameness such as many of us have 
had in similar instances lasting in small measure for considerable time. 

Very truly yours, 

F. J. Cotton. 

Board Member's Findings and Rulings, 
I rule and find, upon all the evidence, that this employee, 
Antonio Frizzi, has not sustained the burden of proving that 
he has been totally incapacitated, because of conditions due 
to his injury, beyond the date upon which the Board approved 
the discontinuance of compensation payments, — Oct. 15, 1919. 
I further rule and find that this employee has aji earning 
capacity which he has not established. 

The discontinuance of Oct. 15, 1919, is hereby further 
confirmed, the employee's rights being reserved under Part 
III, section 12, of the act. 

John H. Cogswell. 

Findings and Decision of the Industrial Accident Board. 

The employee, having filed a claim for review, the Industrial 
Accident Board heard the parties on Thursday, March 18, 
1920, at Boston, Mass. 
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Present: Messrs. Kennard (chairman), Dickinson, Parks, 
Gleason and Donahue. 

Appearances: Dudley M. Holman, Esq., for insurer; Joseph 
Karfeld, Esq., for employee. 

Question: Incapacity. 

The report of the Board member contains all the material 
evidence. 

The Industrial Accident Board find and rule, upon all the 
evidence, that this employee was totally incapacitated for 
work for a period of* seven weeks subsequent to Oct. 15, 1919, 
the date upon which discontinuance of compensation was ap- 
proved under Part II,' section 4, of the act; that compensation 
is due the employee in the sum of $98; and that all incapacity 
for work terminated on Dec. 3, 1919. 

WM. W. KENNARD. 
DAVID T. DICKINSON. 
JOSEPH A. PARKS. 
CHESTER E. GLEASON. 

Filed Wednesday, April 21, 1920, at 9 a.m. 

I believe that all incapacity for work had ceased on October 
8, the date of Dr. Cotton's examination. 

FRANK J. DONAHUE. 

Decree of Supreme Judicial Court. 

Crosby, J. It is agreed that the employee received an 
injury arising out of and in the course of his employment on 
Aug. 20, 1919; that his average weekly wages were $21; and 
that he was paid compensation up to Oct. 15, 1919, on which 
date the payments were discontinued with the approval of the 
Industrial Accident Board. St. 1911, c. 751, Part II, § 4, as 
amended by G. A. 1916, c. 90, § 1. 

A member of the Board, appointed under the provisions of 
Part III, section 12, as amended, on Jan. 20, 1920, heard the 
parties on the question of incapacity and made the following 
findings and rulings: "that this employee . . . has not sus- 
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tained the burden of proving that he has been totally in- 
capacitated, because of conditions due to his injury, beyond 
the date upon which the Board approved the discontinuance of 
compensation payments, — Oct. 15, 1919; . . . that this em- 
ployee has an earning capacity which he has not established. 
The discontinuance of Oct. 15, 1919, is hereby further con- 
firmed, the employee's rights being reserved under Part III, 
section 12, of the act." 

The Industrial Accident Board, on review, found and ruled 
"that this employee was totally incapacitated for work for a 
period of seven weeks subsequent to Oct. 15, 1919, the date 
upon which discontinuance of compensation was approved 
under Part II, section 4, of the act; that compensation is due 
the employee in the sum of $98; and that all incapacity for 
work terminated on Dec. 3, 1919." 

It is the contention of the insurer that the Board was without 
authority to act under Part III, section 12. Although the 
payments for total incapacity were discontinued with the 
approval of the Board, there was no adjudication that all 
incapacity had ceased. The effect of the order was not a 
decision on the merits. The suspension of payments by the 
insurer, with the ex parte approval of the Board, is to be con- 
strued as leaving open for future determination the question 
whether, after hearing, the payments were rightly discontinued; 
and also the question whether partial incapacity existed, and 
if so, its extent. That determination is what the Board under- 
took to make by the decision now before us. Discontinuance 
of payments with the approval of the Board on the basis of 
total incapacity was not the equivalent of a decision that 
there was no incapacity. The Board has now made the 
decision that all disability terminated on Dec. 3, 1919, which 
is final; plainly it had authority to make it. In this respect 
the case is governed by Hunneweirs Case, 220 Mass. 351. 
See Lemieux's Case, 223 Mass. 346. 

The finding of the Board, that the employee was totally 
incapacitated for work for a period of seven weeks from 
Oct. 15, 1919, cannot be said to have been unwarranted. 

Decree affirmed. 
Filed March 1, 1921. 
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Case No. 8798. (238 Mass. 308.) 

Peter Jakutis, Employee. 

SoMERViLLE AuTO Wheel AND BoDY COMPANY, Employer. 

Travelers Insurance Company, Insurer. 

SPECIFIED injuries. 

An employee who has suffered the traumatic amputation of his thumb and parts 
of all the other fingers of his right hand is limited to additional compensation 
for a period of twenty-five weeks except where the hand is rendered per- 
manently incapable of use, in which event additional compensation for a 

^ period of fifty weeks would be due. Floccher's Case, 221 Mass. 54; Lactone's 
Case. 227 Mass. 269. 

additional compensation. 

That provision of the act creating the right of an employee to additional com- 
pensation for certain specified injuries limits such additional compensation 
to twenty-five weeks for the traumatic amputation of the thumb and parts 
of all the other fingers of the injured hand, except where the hand is rendered 
permanently incapable of use. 

serious and willful misconduct. 

A finding of the Board that an employee's injury was not occasioned by serious 
and willful misconduct for which his employers were responsible is final if 
there is any evidence to support it. 

REDEMPTION OF LIABILITY. 

When an employee is of age, his weekly payments cannot be redeemed by the 
payment of a lump sum, except after they have been continued for not less 
than six months, and except by agreement of the parties and the determina- 
tion of the Board that it is for the best interests of the employee. McCarthy's 
Case, 226 Mass. 444. 

Report of Member of Industrial Accident Board. 

The member of the Industrial Accident Board appointed 
under the provisions of Part III, sections 5, 7 and 12, chapter 
751, Acts of 1911, and amendments thereto, having heard the 
parties in the above-named case at the rooms of the Board, 
Boston, Mass., on Friday, Oct. 15, 1920, at 9.30 a.m., reports 
as follows: — 

Appearances: Louis C. Doyle, Esq., for the insurer; the 
employee was not represented by counsel. 

This employee received an injury to his right hand on 
March 10, 1919, as the result of which parts of the thumb 
and four fingers were traumatically amputated. He was paid 
specific compensation at the rate of $10 a week for a period 



Digitized by LjOOQ IC 



355 

of twenty-five weeks, and is being paid total disability compen- 
sation at the rate of $14 a week at the present time. 

Questions: (1) incapacity; (2) whether or not this em- 
ployee is entitled to double compensation due to serious and 
willful misconduct on the part of his employer. 

The insurer objects to any proceedings to pass upon a claim 
for serious and willful misconduct, on the ground that the 
claim was filed on June 3, 1920, for an accident which occurred 
in March, 1919, and not filed within the statutory period. 

Report of Evidence. 

All the material evidence is reported herewith. 

Peter Jakutis, on examination by counsel for the insurer, 
testified that there was a hearing on this case before Mr. 
Gleason on May 21, 1920, and since that time he has not 
tried to do any work. He has been living at home during 
that time. His time is taken up in going from store to store, 
visiting his friends and reading newspapers. Sometimes he 
acts as a guide and interpreter for young men wishing to 
attend auction sales for the purpose of buying grocery stores 
or furniture. In return for these services the young men pay 
his car fare and furnish him his lunch. He has not received 
any money. He has not earned any money since May 21. 
He has not performed work of any kind. He has not tried to 
work because he knows it is useless. He notices men, with 
two hands, walking the streets, and knows nobody will hire 
him. When he visits the shops where he used to work he is 
advised to make a settlement and start a store. They tell 
him that he is no good for work in an auto or piano shop. 
He was told that by his former employer. He has visited the 
various places in Boston, Somerville and South Boston where he 
had previously worked. He did not visit those places to 
apply for work, but showed them what had happened to him. 
Sometimes he carried his tools with him and sold some of 
them. Xhose people told him that he could not do that kind 
of work. When he sees two-handed men walking the streets 
who cannot get jobs he thinks it is useless for him to ask for 
employment. He knows that nobody will hire him. He 
cannot do any work yet, as his fingers are very sensitive, and 
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he suffers pain when they come in contact with anything. 
He understands the Workmen's Compensation Act pretty well, 
and he understands if he secures employment at a low wage 
he will receive from the insurer two-thirds of the difference 
between the wage he is able to earn and his wage previous 
to the injury. He is not able to do any work with that hand, 
as it is sensitive and causes him pain. He remembers that at 
the last hearing Dr. Donoghue said a simple operation would 
remove the cause of that pain. He will not accept such an 
operation which the insurance company has offered to furnish 
him, as he considers it a danger to his life. 

By Commissioner: He is wearing a glove over the injured 
hand. He has to wear this glove when he is out on the street 
in order to protect it from being injured. If, in going down- 
stairs in the dark he hits his hand he is obliged to sit on the 
stairs for ten minutes until the pain goes. In the winter he 
has to wear three gloves instead of one. 

At the request of counsel for the insurer the reports of tte 
previous hearings are made part of this record. 

When asked by the Commissioner to tell his story and state 
just why he is claiming double compensation, Peter Jakutis, 
the employee, further testified as follows: — 

On March 10, when he started in to work in this shop, he 
first started on a band saw and then on a circular saw machine. 
Inside of ten minutes he was through working on the circular 
saw machine and was waiting for the planing machine. Mr. 
Higley, the proprietor, and Mr. Taylor, the head man of that 
concern, were standing talking about something. Then they 
were measuring, laying down a straight edge on the planing 
machine. After fixing the machine a little with a straight 
edge and setting the machine, Mr. Taylor started to work on 
that machine with a piece of wood about six feet long. Mr. 
Taylor was not using the machine properly, "just the way 
he was pushing this stick of wood." When he saw the con- 
dition of the machine and the way Mr. Taylor was using the 
machine he understood that the machine was out of order. 
When he saw them measuring and setting the machine he under- 
stood it was out of order. He did not see the guard which 
is supposed to be on that machine according to the Massa- 
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chusetts laws. He said to Mr. Taylor, **What is the matter 
with this machine; she is out of order?" and Mr. Taylor did 
not answer him. He asked Mr. Taylor the second time, 
"What is the matter with that machine — bites?" and still 
he did not receive an answer. When he saw that Mr. Taylor 
was through with the machine he asked him, for the third 
time, "You are through with that machine," and Mr. Taylor 
said, "Go ahead." Mr. Taylor said that in a mad and excited 
way. When Mr. Taylor told him to go ahead he thought 
that he must have been mistaken about the condition of the 
machine, and that the machine must be all right if this man, 
who was the foreman, said to go ahead and use it. He thought 
Mr. Taylor knew the machine better than he, as this was the 
first day he had worked there. He, witness, started to use the 
machine, and when he had pushed the piece of wood halfway 
he knew the machine was out of order, but it was then impos- 
sible for him to take both of his hands off from the machine, 
as if Ije did that he would be liable to be hit in the chest with 
the piece of wood and killed. He thought he would be able 
to hold the piece of wood and push it right through, but 
when he pushed it way through the knives and big chain on 
the back platform had dropped down and the knives were 
projecting higher than the platform and gave it a chance to 
take big shavings from the piece of wood. When it takes big 
shavings from a piece of wood no man has the power to hold 
it, and the piece of wood flew away and his hand slipped into 
the knife. The back platform was not stationary, the setting 
screws being out of order. He knows the condition of the 
machine because he made an examination of it after he came 
out of the hospital. A man by the name of Jack Norman tied 
a piece of rope around his hand. Witness was standing in the 
middle of the room. The proprietor came in and asked him 
where he wanted to go, and he told him to take him to the 
nearest hospital. He was then taken to the Somerville 
Hospital. 

Cross-examination: This was the first day that he had 
worked in that shop. The accident occurred about 9 a.m. 
He was injured on a planing machine. He knew how to run 
a planing machine. He saw the proprietor and Mr. Taylor 
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working on that machine, and he thought that it was out of 
order. As he watched him operate the machine it did not seem 
to work right, and he asked him twice what was the matter 
with it and received no answer. He then asked Mr. Taylor 
if he was through, and Mr. Taylor said, " Go ahead," in a mad 
way. And because Mr. Taylor said to go ahead, he took it 
for granted that the machine was all right and went to work 
on it. This accident happened on the first piece of wood that 
he put in the machine. He had not done any work on this 
planer before the accident, as he had been working on the 
band and circular saw. He was only working on the planer 
about two, three or five minutes when the accident occurred. 
He put a piece of wood in the machine, started to work on it 
and the accident happened right off. It happened on the 
first push he made. The first cause of the accident was 
because the machine was out of order, and the second cause 
was that the machine was not protected. While he was 
waiting to use the machine Mr. Taylor knew the machine was 
out of order. While witness was operating the machine Mr. 
Taylor tried to adjust the wheel, but in his excitement witness 
thinks he was turning it in the wrong direction and giving 
him still further cause for the injury. The setting or adjusting 
wheel was loose, which gives a chance for the table to slide 
down; one side of the table is level and one side down, allowing 
the knives to extend out over the surface more than they are 
supposed to. 

By Commissioner: They made a trap for him. It seems to 
him that they intended that he should be injured. He does 
not think they intended to injure him in the first degree, but 
in the second degree he thinks they set the trap for him. He 
has worked fourteen years in this country. He has worked 
for Heywood Brothers, Wakefield, Mason Piano Company, 
Sylvester Tower Company, Poland Laundry in Roxbury atid 
the joining department at the Fore River Shipbuilding Corpo- 
ration. 

William Younie, called by the employee, testified that he is 
foreman for George Loundsbury, carriage and wagon builders. 
Mr. Jakutis worked for him a year and a half on carriage and 
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wagon work. Mr. Jakutis is a wood worker and used a planer 
while working for him, — a planer such as is used in all car- 
riage shops. He considered Mr. Jakutis an experienced worker. 
He was decidedly able to handle all the machinery in his shop. 
Witness considered him a very competent man, who never met 
with an accident and got along very nicely. 

It was agreed at this point that the employee was a capable, 
experienced man. 

Insurer's request for rulings is appended hereto. 

Board Member^s Finding. 

The testimony does not disclose satisfactory evidence of 
serious and willful misconduct on the part of the employer or 
of any persons exercising powers of superintendency in his 
behalf under Part II, section 3, of the act, therefore the claim 
for double compensation is dismissed. 

It is found, upon all the evidence, that the employee, Peter 
Jakutis, is still incapacitated as a result of the injury sus- 
tained by him on March 10, 1919, and he is entitled to the 
continuance of compensation at the rate of $14 a week until 
this award is revised after due hearing. 

I rule that the employee is not acting unreasonably in 
refusing the operation offered him by the insurance company, 
as I am not satisfied that the result of such an operation would 
be a real and substantial physical gain. 

CHESTER E. GLEASON 
Filed Friday, Oct. 29, 1920. 

Request for Ruling by the Insurer. 

I also request that the Commissioner rule that, as a matter 
of law, the employee having been offered an operation, which, 
under the testimony of Dr. Donoghue, subjects him to no 
risk on account of an anaesthetic or from the danger involved, 
and which will result, in the opinion of Dr. Donoghue, in 
giving him 70 per cent of a useful hand, and he having de- 



Digitized by LjOOQ IC 



360 

clined it, that the Board rule that he is acting unreasonably 
in declining it, under the decision in Floccher Case, 221 Mass. 
page 54, and is not entitled to compensation. 

L. C. DOYLE, Esq., 

Counsel, 

FiiwiNGs AND Decision of Industrial Accident Board. 

Both parties having filed a claim for review, the Industrial 
Accident Board heard the parties at Boston, Mass., on Thurs- 
day, Nov. 11, 1920, at 9.30 a.m. 

Present: Messrs. Kennard (chairman), Dickinson, Parks, 
Donahue and Gleason. 

Appearances: Louis C. Doyle, Esq., for insurer; employee 
appeared personally. 

Questions: (1) incapacity; (2) whether or not this employee 
is entitled to double compensation due to serious and willful 
misconduct on the part of his employer. 

The report of the Board member contains all the material 
evidence in the case. 

The Industrial Accident Board, on review, affirm and adopt 
the findings and rulings of the Board member, that the 
employee's injury was not due to the serious and willful 
misconduct of the subscriber or of any person exercising 
the powers of superintendence under Part II, section 3, of 
the act; that the employee has not acted unreasonably in the 
matter of accepting the operation offered him by the insurer; 
and that he continues to be totally incapacitated for work as 
a result of the injury received by him on March 10, 1919, 
and is entitled to the continuance of a weekly compensation 
of $14, subject to the provisions of the act. 

DAVID T. DICKINSON. 
JOSEPH A. PARKS. 
CHESTER E. GLEASON. 

Filed Monday, Nov. 22, 1920, at 9 a.m. 
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Dissenting Opinion. 

The single member who heard this ease ruled that the em- 
ployee is not acting unreasonably in refusing an operation, as 
he was "not satisfied that the result of such an operation 
would be a real and substantial physical gain." The majority 
of the Board have affirmed this finding or ruling. We believe 
that the ruling requested by the insurer should be granted. 

WM. W. KENNARD. 
FRANK J. DONAHUE. 

Filed Monday, Nov. 22, 1920, at 9 a.m. 



Decree op Supreme Judicial Court. 

Jenney, J. The employee in person has argued fully and 
with much earnestness that he is aggrieved by the decree of 
the Superior Court following and establishing the findings of 
the Industrial Accident Board. The entire record has been 
examined with care. The questions claimed to be involved 
relate to the contention of the employee: (1) that specific 
compensation to which he had been entitled because of the 
traumatic amputation of his thumb and parts of all the other 
fingers of his right hand has been discontinued wrongfully; 
(2) that he is entitled to double compensation because his 
injury was caused by serious and willful misconduct, for which 
his employers were responsible; and (3) that he is entitled to 
have his weekly installments "redeemed by the payment of a 
. . . lump sum." 

The first of these claims is untenable because the statute 
creating the rights of the employee to specific compensation 
limits the payments therefor to twenty-five weeks except 
where the hand is rendered permanently incapable of use. 
Floccher's Case, 221 Mass. 54; Lacione's Case, 227 Mass. 
269. The finding of the Board, that the injury to the em- 
ployee did not render his hand permanently incapable of use, 
being supported by evidence, was final. It cannot be reviewed 
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by this court. St. 1911, c. 751, Part III, § 11, as amended by 
St. 1912, e. 571, § 14; St. 1911, c. 297, § 7; Herrick's Case, 
217 Mass. Ill; Amodio's Case, 233 Mass. 104. For the 
reason last given the second claim cannot prevail. Nor can 
the third ground be sustained; as the employee is of age, 
his weekly payments cannot be redeemed by the payment of 
a lump sum except after they have been continued for not 
less than six months, and except by agreement of the parties 
and the determination of the Board that it is for the best 
interests of the employee. St. 1911, c. 751, Part II, § 22, as 
amended by St. 1914, c. 708, § 8; McCarthy's Case, 226 Mass. 
444. Here there has been no agreement to redeem the pay- 
ments, and that lack forbids action. 

Decree affirmed. 
Filed April 7, 1921. 
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